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FOREWORD

By great good fortune, there has come to my attention an outstand-
ing and scholarly dissertation by Dr. Joseph Cooper, a professor of
political science in the Department of Government at Harvard
University entitled ‘“The Previous Question: Its Standing as a
Precedent for Cloture in the Senate of the United States.”

Dr, George B. Galloway, senior specialist, American Government
and Public Administration of the Library of Congress, was gracious
enough to permit me to see Dr. Cooper’s work.,

Dr. Cooper reached the conclusion, after his painstaking study that
the previous question rule in the eariy Senate was not in any sense a
restriction on debate nor a mechanism for cloture.

I have never seen Dr, Cooper and had never heard of him or his
study of this subject until after he had completed his research and
prepared his dissertation. It is most grati}ying that his findings
support the positior that I have taken a number of times on the floor
of the Senate when efforts to impose further restrictions on freedom
of debate were pending in the Senate, Dr, Cooper’s thesis is a
notable contribution to the history of the Senate and to an under-
standing of its rules. I feel it should be made available to all of the
Members of the Senate as well as students and others interested in
the history of this great parliamentary institution, I have therefore
asked unanimous consent that Dr, Clooper’s thesis he printed as a
Senate document,

Ricuarp B. Russerr.
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THE PREVIOUS QUESTION: ITS STANDING AS-A PRECEDENT
FOR CLOTURE IN THE SENATE OF THE UNITED STATES

Many persons interested in Senate procedure are aware that a
rule for the previous question existed in that body during its first
17 years.! - Still, the manner in which this rule was understood and
used has been and continues to be a topic of much misunderstanding
and disagreement, Thus, as eminent a student of the Senate as
Lindsay Rogers seems to believe that the previous question existed
as a cloture mechanism in the early Senate, whereas other equally
eminent students of the Senate, such as George H, Haynes and Clara
(Kerr) Stidham, are convinced that the ru%e was not so used or
understood.? In recent years, as & result of the efforts of a group of
liberal Senators to impose some form of majority cloture on the Senate,
interest has been revived in the nature of the precedent furnished by
the original Senate rule for the previous question. The leadin
antagonists in the controversy have been Senator Richard Russe
(D., Ga.) and Senator Paul Douglas (D., IIL.).

Senator Russell has contended that the previous question did not
serve as a mechanism for cloture in the early Senate, but merely as a
mechanism for postponing or avoiding decision.! Senator Douglas.
has argued that Russell’s view is “almost completely wrong.” * In so
arguing Douglas has not only relied on his own investigations; in
addition, he has made use of extensive research done for him by Irving
Brant. Thus, he has twice introduced into the Congressional Record
a memorandum on the previous question prepared by Brant.® This
memorandum contends that in the early Senate a simple majority had
the power to close debate through use of the previous question in order
to bring a matter to decision and that on occasion this power was
actually exercised.

The aim of this paper is to settle the longstanding dispute over the
status and significance of the rule for the previous question which

10n Apr, 16, 1789, the Senate adopted the following rule as the ninth of & code of 19 rules adopted that

ay:
Vi The previous question being moved and seconded the question from the chair shall be:’8hall the main
question be nomut?' And if the nays prevall, the main question shal) not then be put.”
This rule was omitted in the revised rules adopted 17 {ears later on Mar, 26, 1808. Bee Annals Of Congress,
Washington, 1834-1885, 1 Cong, 1, 20-21, and 9 Cong. 1, 202-203,

3 806 Lindsay Rogers, The American Senale, New Y'ork, 1926, p. 168; Georﬁ H, Haynes, The Senate Of
The Uniled States, Boston, 1938, vol, I, p. 303; and Clara’ (Kerr) Stidham, The Origin And Development
OIATM Ulmud ég ue'ﬁ%&af'ﬁthamtgé?&%eb%r edure, Boston, 1922 278 and 2890; Henry Jones Ford

50 relevant are Robert Luce ocedure, Boston, , PP, H )
The Rise And Growth Of American Politles, New Y ork, 1898, p. 285; aid Fraaklin L. Burdette, Mlibustertng
In The Senate, Princeton, 1940*})1). 14, 15, and 219,

P 'lﬁ’i%’e azwsngionallq R’j‘"s“?; b asht;xgtoz},l 1878-1961, 85 Cong. 1, p. 153, See also Cong, Rec., 83 Cong, 1,

. and 8, Doc, No, 4, ong. 1, p. 11,

¢ Cong, Rec,, 85 Cong, 1, pp. , See also Cong, Ree., 87 Cong, 1, %p. 231-248 (dally—Jan. 5, 1961).

§ Ibid, For other statements of Brant and Douglas see Proposed Amendments To Rule XXII Ot The
Btanding Rules Of The Benate, Hearings Before A Special ommitiee Of The Commitice On Rules And
Administration, United States écnate, 85 Cong. 1, Washington, 1957, F& 170-182 and 31-45,

8enator Joseph 8, Clark (D, Pa.z has also been a leading ad vocate of the view that majority cloture would
be a return to original S8enate practice. See Senate Rules Must Be Reformed, Reprint of Specches and Pro-
posals of Senator Joseph 8, Clark, Washington, 1960, pp. 22-26,
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2 THE PREVIOUS QUESTION

existed in the Senate in the years from 1789 to 1806.%° In terms of the
Haynes-Stidham-Russcll line of thought the previous question mecha-
nism in the early Scenate provides no valid precedent for the adoption
of majority cloture today. In terms of the Rogers-Douglas-Brant
line of thought it provides a solid precedent.

I. Prorer UsAcE IN PARLIAMENTARY THrory, 1789-1806

We may start our inquiry by examining what parliamentary theory
in these years conceived to be the proper function of the motion for
the previous question. There is very little evidence to support the
contention that in the period 1789-1806 the previous question was
seen as a mechanism for cloture, as 3 mechanism for bringing a matter
to a vote despite the desire of some members to continue taﬁdng or to
obstruct decision.” This is true for the House as well as for the
Senate.! On the other hand, convincing evidence exists to support
the contention that the previous question was understood as a mech-
anism for avoiding either undesired discussions or undesired decisions,
or both.

The leading advocate of the view that the proper function of the
previous question related to the suppression of undesired discussions
was Thomas Jefferson. In his famous manual, written near the end
of his term as Vice President for the future guidance of the Senate,
he defined the proper usage of the previous question as follows:

The proper oceasion for the previous question is when a subject is brought
forward of o delicate nature as to high personages, ete., or the discussion of which

«The IHouso of Ropresentatlves has, of course, had a pravious question rule since its inceptlon in 1789,
Over the yeors this rule hag undergone many changes and it now serves as a very effective mechanism for
cloture in the House, fee any recent manual of rules for the House of Representatives, rule XVI1I and
oxplanatory footnotes, Sec also Asher C. Hinds, Ilinds' Precedents Of The House Of Represenlalives,
Washingtion, 1907, secs, 5443-5440,

TP here are onl]y two pleces of evidence that can be cited in support of the contention that the previous
question was understood as a cloture mechanism in the Senate hefore 1800, ‘I'he first §s the fact that on the
cover of his famous journal William Maclay, a Senator from Pennsylvania in tho First Congress (1786-91)
records the following ns Senate rule 7:

“In case of debate hecoming tedious, four Senators may call for the question; or the same number may
at any time move for the previous question, viz,, ‘Shall tho inain question now bo {mt‘{' "

Seo The Joutnal of Willlam Alacluy, New York, 1927, p, 403, It {s clear, however, that this rule never he-
came an officinl rule of the Sennte, Instead, it, together with the other rules listed on the cover, prohahl
represent Maclay’s proposnls for Senate rules, See Stidham, op, cit,, p, 38, footnote 2, and p, 60, footnote &
See also Ilaynes, op, ¢it,, vol, T, p, 392, footnote 3, Still, from the way thisrule is worded it {s'often assumed
that Maclay understood the previous question as a cloture mechanism, 1‘his s far from cleor. ‘The
Senate of the Commonwealth of Pennsyleania in 1760 had two separate rules dealing with the matters
contained In rule 7 as listed hy Maclay, = One permitted four Senators to ask for the question, i.e,, & vote,
when the debate became tedlous and the other pernitted four Senators to move the previous question,
This suggests that the objects of theso procedures were understood as sepurate and distinet and that M aclay
merely lumped thom together for purposes of hrevity since hoth kinds of motions required the same number
of initlators, Seco Journal Of The Senate Of The Commonwealth O Pe'nnsgloan{a, 17601791, Philadelphia,
1791, pp. 60-51 (Dec, 29, 1700), rules 18 und 17, Itistrue, however, that by 17980 the Ilouse of Keprosentatives
in Pennsylvania only had o rule for the previous question, Nofe the conclusfons drawn with reference to
this fact by Lauros G, McConachle, See T.auros G, McConachie, Congresstonal Committees, Boston,
1808, f: 24, Yot sec Journal Of The IHouse Of Representatives Of The Commonwealth Of Pennsylvania, 1790~
1791, Phlladelphia, 1701, p. 129 (Jan, 28, 1701).
The second plece of evidence that might be cited to support the contention that the previous question
was understood as a cloture mechanism in the S8enate during the years from 1789 to 1800 is Jeflerson’s state-
ment that use of the previous question had been extended to accomplish ends heyond the mnere suppression
of delicate discusslons, Thomas Jefferson, A Manual Of Parliamentary Practice, Washington, 1820, zec,
XXXIV, In this regard see Luther Stearns Cushing, Ilements Of The Law And Practice Of Legisiative
Assemblies In The Uniled States Of America, 1866, par, 1420 and related footnote 4, However, In all prob.
abflity what Jeflerson had in mind here was use of the previous question on propositions that were not
delieate, simply, for the purpose of suppressing an undesired decision, This is Indicated by his discussion
of th it would bhe'preferable to permit the main question to be antended when the motion for the previous

uestion wasbelng debuted, It s also Indfeated by the fuct that Jeflersois at no point states that on a certain

ate the previous question was used for cloture in the Senate, whereas it is unlikely that he would have
allowed such an important and revolutionary precedent to go By unnoted, : i

? For conceptions of the function of the previous question inthe Ilouse see Hinds’ Precedents, op. eif,
sec, 5445 and De Alva 8, Alexander, History And Procedure Of The House Of Representatives, Boston, 19186,
&). 181, 8ee also Annals, 1 Cong, 1, 324 (May 11, 1789); 2 Cong, 2, 846-851; 3 Cong. 1, 695-596; 3 Cong, 2, 960;

Cong, 2, 998-1000; 5§ Cong, 2, 850-652; 5 Cong, 2, 1067; 7 Cong. i, 439-441; 7 Cong. -1, 1045; 9 Cong, 1, 1091~
1092; and 10 Cong, 1, 1183-1184, It should be noted that in the last instance mentloned Randolph’s argu.
ment assumes that the previous question is a mechanisn for avoiding decisions, not discussions,



THE PREVIOUS QUESTION 3

may call forth observations, which might be of injurious consequences. Then the
previous question is proposed: and, in the modern usage, the discussion of the
main guestion is suspended, and the debate confined to the previous question * * *9

In terms of his approach, then, Jefferson regarded as an abuse any use
of the previous (uestion simply for the purpose of suppressing a sub-
ject which was undesired but not delicate, and he advised that the
procedure be “restricted within as narrow limits as possible,” 1°

Despite Jefferson’s prestige as an interpreter of parliamentary law
for the period with which we are concerned, his view of the proper
usage of the previous question cannot be said to have been the sole or
oven the dominant one then in existence, A second strongly supported
conception understood the purpose of the previous question in a
manner that conflicted with Jefferson’s view; that is, as a device for
avoiding or suppressing undesired decisions,

The classic statement of this view was made in a lengthy and
scholarly speech delivered on the floor of the House of Representatives
on January 19, 1816, by William Gaston, In this speech Gaston, a
Federalist member from North Carolina, argued that on the basis of
precedents estublished both in Iingland and America the function of
the previous question was to provide a mechanism for allowing a
parliamentary body to decide whether it wanted to face a particular
decision, In the course of his speech he took special pains to emphasize
his differences with Jefferson:

I believe, sir, that some confusion has been thrown on the subject of the previous
uestion (a confusion, from which even the luminous mind of the compiler of our
lanual, Mr, Jefferson, was not thoroughly free) by supposing it designed to

suppress unpleasant discussions, instead of unpleasant decisions, * * * 1l
Gaston’s speech, to be sure, was made-5 years after the previous ques-
tion had been turned into n cloture mechanism in the House and it was
made as u protest against this development.” It is valuable, none-
theless, as an indication of the state of parliamentary theory in the
years from 1789 to 1806 and its standing as evidence of this nature is
supported both by the arguments made in the speech itselfl and by less
elaborate statements made on the floor of the House in the years
before 1806."

That the previous question was understood as a mechanism for
avoiding und%sired decisions in the carly Senate as well as the early
House is indicated by an excerpt from the diary of John Quincy
Adams.'®™ The excerpt comes from the period in which Adams served
in the Senate and it contains his account of Vice President Burr's

¢ Jeflerson’s Manual, op. cft,, see. X XXIV,
1 1hid,

I Annals, 14 Cong. 1, p. 707,

12 See references elted In footnote 6 nhove,

1 See roferences cited in footnote § above, .
. 19 The fact that a conslderahle amount of secrecy characterized the early sessions of the Senate also makes
less reasonable the supposition that in this body the previous question wasunderstood solely asa mechanism
whose propor usage was confined to the suppression of delicate discussions. Until 1794 the Senate held al}
1ts sesslons bohind elosed doors, In thal year a resolution was passed which opened the doors for the con-
sideration of logislative business, though simujtaneously a new rule was passed which permitied any mems
her to move to close the doors whenaver he thought necessary, IHowaver, the Senate did provide for the
regular publication of its legislative journal from the very first year of its operation, The proceedings of
the Senate when acting in {ts executive capacity continued to be held in secret far beyond the year 1806,
Morcover, in the years hefore 1806 and heyond the Senate appears to have published only portions of its
exccutive journal and to have done so on very few occasfons, For matlerlal on secreoy in the Senate see
Blidham, op, cit., pp, 30-40, 98-102, and 170-171; ITaynes, op. cil.,, vol, II, pp. 665-870 and 779-782; Oeorgg P,
Furber, Precedents Relating To The Privileges Of The Senade 0f The Unifed States, Washington, 1698 (8, Doc.
No. 68, 62 Cong, 2, vol. VIl of misc. doc. vols.); Dorman B, Eaton, Secret Sessions Of The Senate, New York,
188(}; and Joseph b, Harrls, The Advice And Consent Of The Senate, Berkeley, 1953, % 249, Bee also Jeffer-
son’s Manual, op. eit,, sec. XLIX, and Rules Of The United States Senate, Dec, 7, 1801, Houghton Library
Document, Harvard bnlversity. Call No. AC8UN33C.801r, -
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farewell speech to the Senate. In this speech, delivered on March 2,

1805, Burr by implication seems to understand the function of the

grey[ous question as relating primarily to the suppression of undesired
ecisions,

He [Burr] mentioned one or two of the rules which appeared to him to need a
revisal, and recommended the abolition of that respecting the previous question,
which he said had in the four years been only once taken, and that upon an
amendment. This was proof that it could not be necessary, and all its purposes
weret &er*t‘a’i'nll‘y much better answered by the question of indefinite’ postpone-
men , :

We should note in closing our discussion of proper usage that in
Burr’s case, a8 in a number of others, his words do not rule out the
?ossibilit, that he understood the previous question as a mechanism

or avoiding undesired discussions as well as undesired decisions.
Indeed, despite the exclusive character of the positions maintained by
Jefferson and Gaston their basic views could be held concurrently and
in the years immediately preceding 1789 they were, as a matter of
general agreement, so held in the Continental Congress., The previous
question rule adopted by that body in 1784 read as follows:

The previous question (which is always to be understood in this sense, that
the main question be not now put) shall only be admitted when in the judgment
of two Members, at least, the subject moved is in its nature, or from the circum-
stances of time and place, improper to be debated or decided, and shall therefore
preclude all amendments and further debates on the subject until it is decided.!

Thus, a third alternative existed in parliamentary theory in the early
decades of government under the Constitution with reference to the
previous question—that of seeing it as a mechanism for avoiding both
undesired discussions and undesired decisions. The extent to which
Jefferson’s, Gaston’s, or a combination of their positions dominated
congressional conceptions of the proper function of th - previous ques-
“tion is not clear,’® The lack of rigidity in parliamentary theory was
an advantage rather than a disadvantage and the average member, in
the years before 1806 as now, was not apt to be overly concerned with
the state of theory or its conflicts unless some crucial practical issue
was also involved. However, practice in these years reveals that in
both the House and the Scnate the previous question was used mainly
for the purpose of avoiding or suppressing undesired decisions, rather
than undesired discussions.” Still, practice also reveals that the de-

14 Charles Franels Adams (od.), Afemoirs Of John Quincy Adams, Philadelphia, 1874, vol, I, p, 365,
That Burr saw tho previous question ermnrﬂy 18 a mechanism for avoldim; or suppressing undesired
decisions cun he Inferred from the fact that he said “all its purposes were certainly much better answered
by the question of indefinite postponenient,” ‘I'his ¢lnim can be seen to he most correct If one ref(ards
the previous guestion as a mechanism for suppressing undesired decisions rather than undesired discus-
slons, The consequence that indefinite postponement entalled that the previous question did not neces-
sarfly entafl was total surmesslon of & mutter for the remajnder of the session, Such a consequence is
hetter suited for suppressing decisions than for suppressing discussiong since in all probabllitgooprosltton
to & substantive question will romain permanent whereas questions that are too delicate to bo discussed
at ons mament may well lose their delicacy with the passage of time,

It s interesting to note that Jefferson distingulshed tempornry suppression of a discussion f{rom per-
manent suppression, nssigning the former end to the previous question and the latter end to indefinite
postponement, See Jellerson’s Munual, op, efl,, scc, XXX1II, However, we should also note that we
cannot he certain that indefinite postponement was as effective 8 means of suppressing discussion as the
pravious question, Under the provions question mechanism discussion of the merits of the main question
was absoliitely forbidden, Whether this was also true when indefinite postponement was moved is not
clear. Jelferson at no point states that the merits of the main question could not be discussed when
lndgﬂnite pos‘tponemenv. was moved, though this may be jmplicit in his statements regarding indefinite

stponciment,
po" Hinds’ Precedents, op, clt,, sec, (445,

1 See Cushing’s Muanual, op. ¢it,, pars, 1404 and 1421,

1 For a discussion of nll instances of the use or attempted use of the previous question in the Senate which
this author has heen able to discover see pt. 111 of this paper. For instances of the use or attempted use
of the Srovlnus question In the House from 1789 to 1806 see Annals, 1 Cong, 1, 324 (May 11, 1789); 1 Cong. 1,
788-760 (Aug. 18, 1789); 1 Cong. 3, 1960 (Feb, 8, 1701); 2 Cong, 1, §97; 2 Cong. 2, 823; 2 Cong. 2, 846-851,
3 Cong. 1, 595—5(56: 3 Cong. 1, 886: 3 Cong, 2, 960; 3 Cong, 2, 898-1000; 5 Cong. 2, 650-652; 5 Cong. 2, 1067;
8 Cong. 1, £08; 6 Cong. 2, 1042; 7 Cong. 1, 419, 7 Cong. 1, 438-441; 7 Cong, 1, 1045 and 9 Cong, 1, 1091-1092,
8ee also Journal Of The Houase of Representalives Of The United States, Washington, 1826, vol, III, p. 253,
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ee to which these purposes can be distinguished varies widely from
instance to instance an?that often any distinction between them must
be & matter of degree and emphasis, rather than a matter of precise
differentiation.

II. ProrPER OPERATION IN PARLIAMENTARY THEORY, 1789-1806

In line with the prevailing conception of the previous question as &
device for avoxdmlg undesired discussions and/or decisions, the mech-
anism itself was clearly designed to serve such ends, rather than the
ends of cloture, This can be seen if we examine parliamentary theory
in the years from 1789 to 1806 with reference to three key facets of the
rule’s operation: the possibility of debate before determination of the
motion, the course of procedure after determination of the motion, and
the nature of the limitations on the scope of the motion. .

Once moved and scconded the motion for the previous question, as
in the case of any other motion, could be subject to extensive debate.'®
In both the Senate and the House the rules governing limitation of
debate before 1806 were exceedingly lax.'® Whether debate on the
motion for the previous question could have been halted in the Housa
or the Senate before the generous conditions set forth in the rules of
these bodies had been satisfied is & matter of conjecture. Senator
Douglas and Irving Brant argue that such a result was possible in the
Senate and, at least in part, their argument can also be applied to the
House. Their contention is that whenever debate became obstructive
or repetitious it could have been ended by the presiding officer, and
they seem to believe that this officer could have acted either on his
own initiative or in response to a point of order raised from the floor.2
They base their argument on the possibility in the early Senate of
founding antifilibuster rulings on a general principle of parliamentary
law, which Jefferson in his manual affirmed as follows: “No one is to
speak impertinently or beside the question, superfluously or tedi-
ously.” #  Thus, Douglas and Brant maintain that in the period from
1789 to 1806 the motion for the previous question was not one that
could be debated indefinitely ‘“without let or hindrance,” and they
emphasize the fact that until 1828 the presiding officer in the Senate

it In the 1louse of Representatives five members were required to second a motion for the previous ques-
tion and no member was Permlttad to speak more than once without leave, The original previous ques-
tion rule ndopted by the louse read as follows:

“"The previous question shall be in this form: *Shall the main question be now put?’’ 1t shall only
bo ndmitted when demanded by five members; and until it is decided, shall preclude all amendment
and further debate of the main question, On a previous question no Member shall speak more than
once without leave,"

See Hinds' Procedents, op, ¢, sec, 5445,

% The main limitation on debate in the 1louse prohibited any member from speaking more than twice
on the same question without Jeave of the House or more than once until every member who wanted to -
speak had spoken. However, as we have already noted in footnote 18, on tho motlon for the previous
question Members were limited to speaking once unless leave was granted to speak again, See Annals,
1 Cong, 1, 08 und 100 (Apr. 7, 1780). In the Senate the main limitation on debate prohibited any member
from speaking more than twice in any one debate on the same day withvut permission of the Senate, See
Annals, 1 Cong, 1, 20 (Apr, 186, 1789{. Even this rule, however, was often not enforced, See Stidham,
op. cit., p. 59 and Memolrs Of John Quincy Adams, op, ¢#t,, vol, I, p, 321, . ’

® From the manner in which Brant and Douglas argue their case it s not entirely clear whether they
maintain that the presiding officer could have stopped tedious or superfiuous debate on his own initiative,
I have interpreted thom as maintaining this because their srgument seems to suggest it, b cause such an
interpretation strengthens their case, and because practice in the early Senate in other areas, e.g., relevancy,
may furnish a basis for maintaining such a position, In 1826, however, Vice President Calhoun refused
intervene on his own Initiative in mutters where the “latitude or freedom of debate'’ was involved, See
Cong, Rec., 87 Cong. 1, pp. 242, 237, 238, 243, 245, and 246 %daﬂy—.lan. 5 1961), Seo also Burdette, op. ¢il.,
pp. 16-19 and 220. In addition, see Haynes, op. ¢il., vol. I, p, 380 and Furber’s Precedents, oy. 3“3 p. 11,
an, o,

.} See Cong. Rec., 85 Cong, 1, pp. 6669-8688 or Cong, Ree., 87 Cong, 1, pp. 231-248 (daily-- 1061),
See ulso Jeflerson's Manual, op. ¢it., sec. XVII, :
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waspermitted to decide all questions of order without debate or
appeal 3**

- However, it is far from clear that the men who served in Congress
in the period which concerns us saw themselves as having the powers
that Douglas and Brant think they had. On the occasions where
records reveal that debate in the Senate actually became “tedious’
and “superfluous,”’ there is no evidence to suggest that the presiding
officer ever intervened or that a point of order was ever raised.”? The
situation is similar with respect to the House and it is also worth
noting that when the House in December of 1805 decided that stricter
control of debate on the motion for the previous question was neces-
sary, it felt forced to amend its rules so as to abolish debate on the
motion entirely,®

Nor can we be certain that if a presiding officer had intervened or
8 point of order had been raised, the result would have been as Douglas
and Brant suggest. Freedom of debate was a principle which this
period valued very highly. Thus, one cannot confidently predict
that the House or the Senate would have sustained the intervention
of its presiding officer. To be sure, if the presiding officer in the
Senate had intervened to stop debate, his decision could not have been
reversed by appeal to the floor, as could have been done in the House.
But this does not mean that the Senate could not and would not have
acted to reverse his ruling, This result could easily have been accom-
plished, if the Senate desired, simply by voting to amend or add to
the rules. Similarly, if & point of order had been raised, one cannot
confidently predict that the reaction of the presiding officer in either
house would have been to uphold it. Given the fact that the rules
of both the House and Senate directly concerned themselves with the
conditions for limiting debate, any presiding officer would have been
quite hesitant to impose by fiat restrictions that went so far beyond
what the rules themselves prescribed.*

s Cong, Ree,, 87 Cong, 1, pp. 232 and 245-246 (dajly—Jan, 5, 1961), ITowever, the Senate rules did pro-
vide that the presiding officer could sub mit a question of order to the Sennte if he had doubt in his own
mind as to what ruling was proper, See Jeflerson’s Manual, op. cit,, sec, X VII,

82 Sce Maclay's Journal, op, ctt,, p, 63 (June 4, 1789); p. 133 (Aug, 26, 1789); p[). 155-160 $Sept. 22-24, 1789);
p. 181 (Jan, 26, 1700): and p, 305 (July 1, 1780), On two and possibly three of these occasions there was not
only tedlous (iebate, hut also a deliberate attempt to ohstruct decision hy prolonging debate. See also
Everett S. Brown (ed.), Willlam Plumer's Memorandum Of Procecdings In The United States Senate, New
York, 1923, pp. 72-73 (Dec, 2, 1803); pp, 133-134 (Feb, 1, 1804); and p, 483 (Apr, 12, 1806),

1t {s true that both in the early Senate and the early Hotiso members were callod to order for not belng
germans or relevant in debate. Indeed, the Houséadopted arule of relevancy asearly as 1811,  But action
{;;eventlng members from speakinﬁ “heside the question” is distinguishable from action preventing mem-

rs from speaking * tedlously’ or “superfluiously.” 8ece Annals, 11 Cong, 1, 1462-1463; Hinds' Precedents,
op, cil., secs, 4979 and 5042: Burdatto, op, cil,, pp, 16-19 and 220; and Haynes, op, ¢it,, vol.'I, {)p. 423-425,

% Annals, 9 Cong. 1 284, 286, and 287, This action, however, should not in any way be taken to mean
that at this timo the ITouse understood the previous question as a cloture mechanism and was tr{lnf to
make {t a more efficlent instcument for such purposes, On %he contrary, from the first the House limited
dehate on the motion for the previous question more strictly than the Senatc because of the special problems
which its greater size created, See Annals, 10 Cong, 1, 1183-1184,

# Senator Douglas notes that from 1797 to 1801 Thomas Jefferson himself presided over the Senate and he
asks would Jeflerson have falled to uphold a rolnt of order based on o principle which he affirmed in his
manual, Cong, Ree,, 87 Coug, 1, p. 238 (dally—Jan, 5, 1961), T'wo nhoints may be advanced In reply
First, Jefferson delibemtel?/ listed in his manual precedents and principles that were directly contravened
by the rules and practice of the Senate, In short, he must not have expected that every pronouncement he
made would necessarily be agoverning one for the Senate, Second, ifthe previous question had heen moved
for the purpose of cloture and the point of order suggested by Douglas raised to stoy dehate on the motion,
it 1s quite possible that Jefferson either would have referred the point of order to the floor for declision, as
ho had diseretion to do, or would himself have acted to nullify it, If he referred the point of order to the
floor for decision, given (he Sennte’s distaste for cloture, there s a rood chance that it would have been
defeated, 1f he declded to sottle the point himself, it is concelvable that he might have ruled against it.
For in such a case the point of order would have been used in support of an end which Jefferson would have
thought grossly distorted the proper purpose of the previous question. In the least Jeflerson might have
held that the motion for the previous question was out of order, thus negating the significance of the point
of order even if he upheld {t, See below, footnotes 26 and 38, .

Douglas also states that the fact that the presiding officer might have refused to stop debate on the basis
of Jefferson’s maxim does not mean that his power to do so did not exist. 1bid. Thisisa vcrlvnquostlonable
argument for, if the presiding officer had refused, it would have heen because of the way he interpreted his
power, and thisis the very point in issue. Allin all, both Douglasand Branterr in making such an absolute
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Lastly, the least that can be said is that even if Douglas and Brant
are correct in maintaining that it was possible to limit debate on the
motion for the previous question, this facet of the rule’s operation
does not demonstrate that the previous question was designed as a
cloture rule. On the contrary, the fact that debate on the motion
could not be prevented until it became obstructive or repetitious made
the previous question a very inefficient mechanism for cloture. It
meant that a lengthy debate on the merits of the main question could
be followed by a lengthy debate on the very propriety of putting the
question,®

Equally, if not more important, as an indication of the purposes
for which the previous question was designed is the manner in which
the House and Senate understood the motion to operate after a decision
had been rendered on it. With regard to negative determinations of
the previous question, the view that appears to have been dominant
in the period from 1789 to 1806 was that a negative decision postponed
at least for a day, but did not permanently suppress, the proposition
on which the previous question had been moved. In the House this
view seems to have prevailed during the whole period fromn 1789 to
1806, though it is possible to place a contrary interpretation on the
evidence which exists for the first few vears of the House’s existence,?
As for the Senate, less evidence is available, but it is probable that its
view was similar to that of the House. This conclusion can be based
on Jefferson’s statement that temporary rather than permanent sup-
pression was the consequence of a negative result and the fact that on
one occasion the Senate seems to have acted in accord with the tem-
porary suspension view.” However, it should also be noted that in a
number of instances in which the previous question was used in both

autnorityoutofJefferson, Even in theearly decadesofthe 19th century the Senate did not regard Jefferson’s
pronottncements on proper parliamentary procedurs as heing so sacred that they could not he added to,
- altered, contravened, or even forzotten, Henco, ono cannot hosttively claim that a certain power existed
in the early Senate simoly on tho basis of a sinzle sentence in Jefferson when no evidence exists to show that
the power was ever exercised,

3 The rules of the House precluded debate or amendment of the main question when the motion for the
grovlous question was under discussfon, Thus, dehate on the motion for the previous question had to con.

ne itself to the propriety or desirability of putting the main réuestion at that time, See footnote 18 above.
Therules of the Senate dld not explicitly mention this point, Sce footnoto1above. 8till, the general under-
standing of the times scems to have been that the merits of the main question could not ho discussed whon
the motlon for the previous question was heing debhated, Jefferson atfirmed this principle in his manual,
However, Jelferson also believed that it was permissibla to move to amend the main guestion and to discuss
the amoendment in the interim between the moving and the deciding of the previous question, It s worth
noting, es?ccimly for the henefit of Brant and Dourlu who place so0 much credence in Jofferson, that had
this viow heen aceeptod, it would have been very difficult, if not impossible, to use the previous question
a8 a cloture mechanism, See Jotlerson’s Manual, op, cit,, sec, XXXIV, :

» For evidence hearing on procedure in the earliest Jays of the House see Annals, 1 Cong, 1, 768-759
(Aug. 18, 1789); 2 Con‘z. 1, 472; 2 Cong, 1, 694-597; and 2 Cong, 2, 846-851, Ses also Hinds' Precedents, op,
cit,, sco, 5448, For add{tional evidence hearing on the whole period ses Annals, 3 Cong, 1, 695-596; 3 Cong, 2,
908-1000; 7 Cong, 1, 419 and 461-482; 7 Cong, 1, 430441 and 458-461; and 9 Cong. 1, 284, Beginning in 1302
rulings of the Speakers aflirmed and enforced the temporary suppression view, See Annals, 7 Cong. 1,
1043-1047 and 12 Cong, 1, 1080-1082, In addftion, sec Joel B, Sutherland, Congressional Manual, Phila-
delphia, 1841, pp. 46, 104, and 113,

37 Seo Jeflerson'’s Manual, op, cff., see. XXXIV. The oceasion referred to s Aug, 18, 1789, See pt. 11
of this papoer and related foothote 51 below, Hero the substance of a resolution suppressed the preceding
day was allowed to he moved again, .

In the Continental Congress the provious question by rule was put in {ts nepative rather than affirmative
form—*8hall the main question bo not now put?”’ Thus, in contrast to the 1ouss and Senate where the
rules provided for the atlirmative form of the previous question, a negative dotermination of the previous
question was achieved when the yeas prevailed, In the Continental Congress the effect of such a determi..
nation was generally to permanently suppress the main question, See Journals Of The American Congress
From 1774-1788, Washington, 1823l vol, 111, Aug, 8, 1778, Aug 15, 1778, Aug, 20, 1778, Scpt. 8, 1778, Nov, 2,
1778, Nov. 19, 1778, Dec, 18, 1778, Feb, 19, 1779, Junc 8, 1779, June 10, 1779, Nov. 25, 1779, Nov, 27, 1779, Dec,
4, 1779, Oct. 16-17, 1781, Feb. 19, 1782, and Feb, 23, 17§2; vol. IV, June 27, 1782, Dec, 12, 1782, Sept. 10, 1783,
May 6,1784, May 26, l7§4, June 1, 1784, June 3, 1784, Oct. 13,1785, and Aug, 14,1786, On two other occasions,
though there were more yeas than nays, there ap?arently were not enough yeas for the question to pass so
that the motion was understood and treated as if it had heen lost, 7Jbid., Mar. 15, 1784, and June 2, 1784,
On Sept. 1, 1786, the following resolution was adopted:

““Phat when a question is set aside by the previous question, it shall not be in order afterwards formally
((){ suhsuu'x'tlally to move the same, unless there shall be the same, or as many states represented in
ongress,

99-230°—62 8. Doc, 87-2, vol, 2——08
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the House and Senate, the circumstances were such that permanent
suppression was or would have been the unavoidable consequence of
a negative result.”* ) L .

The fact that a negative determination of the previous question
suppressed the nain question supports our contention that ‘the
previous question was originally designed for avoiding undesired
discussions and/or decisions, rather than as an instrument for cloture,
That the previous question could not be employed without risking at
least the temporary loss of the main question ill adapted it for use as a
cloture mechanism, It is not surprising that one of the longrun
consequences of the House’s post-1806 decision to use the previous
question for cloture was the elimination of this feature.® On the
other hand, suppression was a key and quite functional feature of the
previous question, viewed as & mechanism for avoiding undesired
discussions and/or decisions. Indeed, in the period from 1789 to
1806 suppression served as a defining feature of the mechanism, Men
who intended to vote against the motion would remark that they
supported the previous question z:md on one occasion the motion was
recorded as carried when a majority of nays prevailed.” .

With regard to affirmative determinations of the previous question,
the evidence which exists again does not lend itself to simple, sweeping
judgments of the state of parliamentary theory in either the House
or the Senate. The House in the years from 1789 to 1806 on a number
of occasions allowed proceedings on the main question to continue
after an affirmative decision of the previous question.,* Finally, in
1807 a dispute arose over whether such proceedings could legitimately
be continued. The Speaker ruled that they could not, that approval of
the motion for the previous question resulted in an end to debate and
an immediate vote, This was Jefferson’s opinion as well. But despite
the fact that Jefferson’s pronouncements on general parliamentary
procedure were as valid for the House as for the Senate, the House
overruled the Speaker and voted instead to sustain the legitimacy of
continuing proceedings after an affirmative decision of the previous

s For examples in the Senate seo gt. I of this Paper and related footnotes 58, 65, and 69 below, For
examples in the House see Annals, 1 Cong, 1, 324 (May 11, 1789); 6 Cong. 2, 650-651; and 8 Cong, 1, 508-509,
1t ts also trie that in a number of instances in which the previous question was used, the likely and practicsl
result of a negative declsion was or would have been permanent suppression, though theoretically it would
still have heen J)ﬂ(()}ﬂ_slhle to hring the question up again. For examples in tho House sce Annals, 3 Cong, 1,
686; 3 Cong, 2, s 5 Cong. 2, 1067; and 9 Cong..1, 1090-1092, For an example in the Senateo see pt. I11
of this paper and related footnote 67,

2 J{Inds’ Proecedents, op, cit., sec, 5440,

2 See Annals, 3 Cong, 2, 990} 6 Cong, 2, 651; aud 5Com,\v. 2, 1067, Seealso Annals, 5 Cong, 2, 652, and com-
yare with Journal of The IHouse o{ Reﬁ)reamtamvea, ol, 1T P 02, In addition, see Luce, op, ¢it., p. 270,
Ve may note that it i this kind of thinking and approach which explains the negative form of the Qruvlous
question rule In the Continentnl Congress, See Hinds’ Precedents, op. cit,, see, 5445 and Cushing’s Manual,
op, cit,, par, 1422, The fact that the House and Senate changed the forin of tho previous question from
negative to positive shoudd not he taken to mean that use of the previous question ag a cloture mechanism |

wns understood or Intended, Sec Alexander op, eft,, p. 187 and Samuel W, MeCall, The Business Of
Congress, New York, 1911, pp, 93-04,

3 See cnnals, 1 Cone, 3, 1960; 3 Cong. 1, 595-603; and 3 (‘,or}f. 2, 1000-1002, See also Journal Of The
Ilouse Of m{nmenmuvea vol, TIT, pp. 263-254.  In addition, see Annals, 12 Cony, 1, 578-670 and 14 Cong, 1,
710-711. " It f$alco true that on a nuinber of oceastons in the FHeuse a vote on the mnain question immediately
followed an aflirmative declsion of the previous question, But there may have heen no desire to prolony
«lncr‘)ate o;\ tlt(x)%g.\ oceasions, Sec Annals, 2 Cong, ¢, 823; 2 Cony, 2, 850-851; 3 Cong, 1, 686: 3 Cong. 2, 966; and
v Cong, 1, 2

Senator Douglas clalms that, according to Amerlcan parllamentary practice, ‘‘adoption of the motlon
for the previous question closed debate instantly and completely, regardless of the motive for invoking it
and brought the question to an immediate vote.” Cong. Rec., 87 Cong, 1, p. 232 (daily—Jan, 5, 1981), In
terms of the evidence cited here we may nofe that In the House hefore 1806 the opposite was the cuse nearly
& percent of the time,
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question.® It is not clear whether this decision should be explained
by assuming that it reflected the House’s long-term understanding of
proper procedure or by assuming that it mere ty reflected the House’s
pragmatic desire to escape the consequences of the 1805 rules change
which abolished debate on the motion for the previous question,®

As for the Senate, again less evidence is available, but the Senate
appears to have accepted the view that the proper result of an affirma-
tive decision was an end to debate and an immediate vote on the main
question, This is what seems to have occurred in the three instances
in which the previous question was determined affirmatively in the
Senate.® Nonetheless, 1t should be noted that the issue never came
to a test in the Senate and we cannot be certain what the result would
have been if it had.%

Yet, even if we concede that the Senate understood the result of an
affirmative decision as Jefferson did, what must be emphasized once
more is that this facet of the rule’s operation does not mean that the
previous question was designed as a cloture mechanism, Jefferson
did not regard it as such, but rather saw an immediate vote upon an
affirmative decision as an integral part of a mechanism designed to
suppress delicate questions. To be sure, it was this facet of the rule’s
operation, combined with the abolition of debate on the motion for
the previous question, which helped make it possible for the House.
to turn the rule into a cloture mechanism, This occurred in 1811
when the House, fearful that filibustering tactics were going to result
in the loss of a crucial bill, reversed its previous precedents and decided
that henceforth an affirmative decision would close all debate on the

31 See Jotferson’s Manual, op, ¢il., see. XXXIV and Annals, 10 Cong, 1, 1182-1184, The vote against the
Speakor was 103-14, The precedent was reafirmed directly in 1808 and indirectly in 1810, See .Annals,
10 Cong, 2, 630-632 and Hinds' Procedents, op. cil., sec, 5446, N

In the Continental Congress, where the previous question by rule was put in negative form, a victory by
the nays rather than the yeas constituted an affirmative dotermination of the previous question. For
such a result amounted to a deeision that, “ No, the previous question should not be put” with the negatives
canceling out, Before 1780 a victory for the nevative seoms always to have resulfed in an immedlate vote
on the main question, Indeed, on Qct, 16, 1778, the Continental Congeress insisted on such a result and
refused to allow an intervening motion. See Journale Of The American Congress, vol. 111, Oct, 16, 1778,
Feb, 26, 1779, Apr. 20, 1779, May 24, 1779, June 10, 1779, Aua, 21, 1770, and Aug, 25, 1779, ﬁowever, alter
1780 intervening motfons were allowed, See Journals Of The American Congress, vol, IV, May 31, 1784,
and Aue, 31-Sept. 1, 1786, See also 1hid,, Mar, 15, 1784, Apr, 14, 1784, June 2, 1784, and July 25, 1788, 1tis
interestin to note that when the Continental Congress ravised Its previous quastion rule in 1784 tho word-
ing of tho new rule was mucli less definita than the old one had been with regard to what was to occur if the
nays prevalled, See Hinds' Precedents, op, cit., soc, 5445, and Oushing's Manual, op, cit,, par, 1422, or
Jurnals Of The Ameriéan Congress, vols, 11 and [V, May 26, 1778 aud July 8, 1784,

¥ Do Alva 8, Aloxander hellaves that this decision came as a roaction agaln st the 1803 rules change,
Samuel W, McChall feels that the decision, in truth, went agalnst the meaning of the words of the rule and
Asher Hinds seems to agree, See Alexamfer, op. cl/.. p. 185; McQall, op. cit., p. 84; and Hinds' Precedents,
(1'2 éft., sc(! %495 However, see also Gaston’sinterprotation of the moaning of the wordsof the rulo, Annals,

ons, 1, 709,

8 See Annals, 3 Cong, 1, 84 and 5 Cong, 2, 538, See also Journal Of The Erecutive Proceedings Of The
Senate Of The United States, Washington, 1828, vol. I, p. 318, Inaddition, see pt. III of the text of this paper
and related footnote 68 helow. It should be noted, 'howevor, that the records of the Senate for these years
are so sparse in their deseription of debate that we cannot know with absolute certainty whether or not de-
bate was allowed to continue on these occasions,

% This I3 especlally true, assuming for the moment that debate on the motion for the previous question
could actually have heen limited, i the testinvolved the use of the previous question as a cloture meohanism,
Even {f wo grant that the Senate did.understand the result of an affirmative decision as an end to dehate
and an immedinte vote, one cahnot simply postulate that because the Senate understood the previous
question to entall certaln consequences when viowed as a mechanism for suppressing undesired decizions,
it necessarily would have understood it to involve the same consequences if an attempt was made to trans.
form the device into a cloture mechanjsin, Given the distaste the early Senate had for cloture, it is quite
likely that the muajority of Senators, no matter what their policy persuasions, would have regarded trans-
formation of the provious question into a ¢loturo mechanism as fmproper and would have modified their
understanding of the prog\er operation of the rule accordingly., Nor would they have been helpless in the
face of past precedents. The presiding officer could have been asked to rule in their favor or merely to sub-
it the issue to the floor, as he had diseretion to do. 1f the cooveration of the presidine officer could not
have been secured, the rules themselves could have heen amended, It {8 worth noting that the House only
becams convinced that it was necessary to allow the previous question to be used for cloture after a series
of trials with obstructionists, the last of which threatened a very crucial hill, See footnote 35 below, It
may well be argued that it would have taken at least as severe a set of experfences as the House underwent
hefore the Senate would have allowed cloture to be imposed on {ts minorities through the forced closing of
debate after alfirmative decisions of the previous question,
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main question finally and completely.® Nonetheless, despite the
fact that the previous question was available for use as a cloture
mechanism from 1811 on, the House did not make frequent use of it
for several decades,®® One of the reasons for this was that the rule,

not having been designed as a cloture rule, continued to retain or was
interpreted to have features which made it both ineffective and un-
wieldy when used for the purpose of cloture.”” Indeed, it took the
House another 50 years of intermittent tinkering to eliminate most of
these debilitating features, '

In part, the previous question continued to be handicapped as a
cloture mechanism because a negative determination of the motion
suppressed the main question at least for a day. In part, however,
its efficacy was also impaired by a factor we have not yet discussed,
though we began by identifying it as one of the key facets of the rule's
operation—the nature of the limitations on the scope of the motion,

3 P'hig event oceurred on Feb, 27, 1811, Sea Annals, 11 Cong, 3, 1091-1004, Ece nlso Annals 14 Conp, 1,
098-699 and Alexander, op. cff,, pp. 186188, 1t should ho noted that on this occasion the previous question
wac applied to amendments as well as to the prineipal question at the third reading stare, l.e., the question
on the passave of the bill, Thug, the main question involved in the motion for the previous guestion was
at times a subsidiary question rather than the principal question, 8ee fontnotes 44 and 40a below,

The fMibustering tactics employed on Feb, 27, 1811, were nothing new. In the years immediately
preceding 1811 the House was stubjected (o obstructive tacties that sorely tried {is great distaste for cloture,
As late ns 1810 the House, despito its dificulties with obstructionists, evinced its opposition to cloture hy
rejecting & proposal which sought to turn tho previous question into a cloture mechanism, See Hinds
Precedents, op. cit,, see, 5446 and Annals, 11 Cong, 2, 1207-1215, Tlowever, on this oceasion the importance
of the bill, the nearness of the end of the session, and the serles of abuses tho ITouse had sustained com-
bined to exhaust even its preat capacity for patience, Sce references clted in footnotes 87 and 38 helow,

Irving Brant claims that the House {n thrming the nrevious question into a cloture mechunism “was
actually following the precedent set in the Senate.” Cong. Rec., 87 Cong, 1, p. 246 (dally-—Jan, &, 1961),
However, even aside from the question of whether such  precedent dfd in fact exist which Is constdered
in pt. 11T of this paper, it is worth noting that the men who favored turning the previous question into a
cloture mechanisim in the Iouso were totally unaware of any such precedent, See Annals, 11 Cong, 2,
1163-1157 and 1207-1215; 12 Cony, 1, 667-581; and 14 Cone, 1, 696-718,

% Scholars now generally aceept the proposition that the provious question was used only four times in
the 20 years that followed 1811, This estimato is based on a statement of Calhoun’s made in 1841, Sce

er, op, ¢it,, pp, 183-190 and Luce, op. cif,, n, 272, ‘This proporition, however, is not correct, An
inspection of the Indexes to the Jowrnals from the Twelfth throuzh the Seventeenth Congresses (1811-23)
indicates that in this 12-year period alone the previous question was used at least 30 times, Nonetheless,
it 1s still true-that such usage cannot he seen as frequent usage, In contrast, during the first session of the
Twenty-Elghth Congress 51843—1844) the previous question was used over 160 times, This increase In
frequency can bo related, at least In part, to the fact that the efficacy of the previous question as a cloture
mechanism had been improved by arules chanee adopted in 1840, See [Tinds’ Pracedents, op. cit., soc, 5446,

8 Distasto for cloturo per s¢ was probably an even more important factor underlying the infrequency of
thoe Ilouse s reliance on the previouts question in the years that followed 1811, See Thomas H, Benton,
Thirty Years' View, New York, 1858, vol, 1T nﬂ_. 250-267, Thus, the increase In the size and hnsiness of
the Houso and Its greater acceptance of the desirability of cloture are of utmost stenificance in explaining
the incroase that occurred in the use of tho previous question, These factors not only stimulated the House
to usge the previous quistion more frequently; in addition, they stimulated ft to transforin the device into
an eflicient cloture mechanism which had the reciprocsl effect of allowing it to be used mors fre?uently.
See Aloxander, op, ¢ft,, app. F for figures on the size of the [Touse and the indexes of the relevant Journals
for figures on {e number of bills introduced,

# T{inds' Precedents, op. cit., secs, 5443, 5446, and. 5446, In additlon, see Luce, op, ¢it,, pp, 272-274, Itis
worth noting that Jefferson himself ad vised the ITouse of Reprosentatives against use of the previous ques-
tion as a cloture mechanism, OnJan, 5, 1810, as a result of tho fillbustering tactics that had lately been em-
ploved in the House, a resolution was {ntroduced which among other th ngs proposed to amend the rules
#0 as to cut oft dehate iminediately after an afArmative decision of the provious question, This regolution
was destined to fall.  However, on Jan, 17, 1810, writing in reply to a letler addressed to him a week earlier
by John W, Eppes, a leader in the House und also his son-in-law, Jefferson remarked that he ohserved that
tho House was trying to remedy the protraction of.debate by sitting up all night or by use of the previous.
question. IHe further remarked that rellance on tho previous question was a mistake since it would not
onw {nconvenience the House but also furnish the minority with a weapon they could turn on the majority

hether Jefferson actually knew of tho substance of the proposed rules change is unclear, It can be
argued that the resolution contained provirions which would have met his objections, But the least that
can be sald is that Jefferson did not recommend changing the practice of the House which at that time al-
lowed debate to continue after an affirmative decision of (he previous question, even though this practice
was contrary to the principles of his manual. What Jofferson did recommend to Eppes was a straight
cloture rule which he had devised and which could have been used to force a vote at & certain time each day.
In closing, it i3 also worth notlnghthat, Jefferson apparently did not feel that reliance could be put on points
of order raised on the hasis of the general parliamentary principle which ruled out “tedious' or “super-
fluous’’ debate, even though he himself aflirmed this Im_'lnclplo in his manual, See Paul L. Ford (ed.), The
Writings Of Thomas Jefferson, New York, 1898, vol, IX, pp, 267-268 (Thomas Jefferson to John W, Eppes—
Jan, 17, 1810); .4nnals, 11 Cong, 2, 1163-1157 and _1207-1215; James Schouler, HlalorgIO{ The United States of
America, Washington, 1882, vol, 11, p, 203; and Richard Hildreth, History Of The United States of America,.
MNew York, 1856, vol. 111, p. 197,
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For one thing, the previous question could not be moved in com-
mittee of the whole, a form of proceeding which both the early House
and early Senate valued highly as a locus for completely free debate.®
Thus, when the House beginning in 1841 finally decided to limit debate
in committee of the whole, it was forced to develop methods other
than the previous question for accomplishing this result.? However,
the early Senate relied to a large extent, not on the regular committee
of the whole, but on a special form of it called quasi-committee of
the whole, i.e., the Senate as if in committee of the whole; and appar-
ently it was possible to move the previous question when the Senate
operated under this form of proceeding,*

More important as a limitation on the scope of the previous question
was its relation to secondary or subsidiary questions, At first, at
least in the House, the previous question was treated as a mechanism
that could be moved on subsidiary or secondary questions, e.g., mo-
tions to amend, motions to postpone, etc., as well as a mechanism
that could be moved on original or principal questions, e.g., that the
bill be engrossed and read a third time, that the bill or resolution
pass, etc.’ Thus, though this fact is often misunderstood, in the
early House the main question contemplated by the motion for the
previous question was sometimes a subsidiary question rather than
the principal or original question, Whether the Senate permitted.
the previous question to be applied to secondary or subsidiary ques-
tions before 1800 is not clear.* However, in that year Thomas
Jefferson, as presiding officer of the Senate, ruled that the previous
question could not be moved on a subsidiary question and his manual
when it appeared reaftirmed this position.® ’?‘he House followed suit
in 1807, though as late as 1802 a ruling of the Spraker, concerned with,
the effect of a negative determination of the previous question, took

3 See Jofforson’s Manual, op, ¢i,, sees, X11and XXX; Hinds, op, eit,, seo, 4705; and Haynes, op. ¢il., vol, [
pp. 317-320, Orlginallyi every momber could speak 83 often as he wished in comt ittee of the whote and

debate could only be ended by voting to rise and return to the floor. Sce nlso Paul 5., Ford (ed.), The Writ-
;%g Of Thomas Jelferson, Now York, 1806, vol, VII, p, 224 (‘'Phomas Jellerson to James Madison—Mar, 29,

9 Alexander, op. ¢it,, p, 267 and Hinds’ Precedents, op, cil., seo, 5221, . :

4 TofTerson belfeved that the previous question could bo moved when the body was in quasi-committee
and in later years the Houso adopted this interpretation, See Jefferson's Manual, op, ¢it,, see, XXX and
Hinds’ Procedents, op, cit., see, 4023, Jeflerson’s words in this instance derive added weight from the fact
that the quast-committee procedure was unknown in Parliament so that when he interprets it he apparently
relfes on what {ndeed was the (;i)mctice of the Senate, Moreover, in two instances the previous question
may actually have heen moved when the Senate was in quasi-committee of the whole, See Jefferson’s
Manual, op. ¢it., secs, X X1V-XXXI; Journal Of The Senate Of The Unfled States Of America, Washington,
1820, vol, I, pp. 60 and 66; and Maclay's Journal, op. c#., pp. 136-138,

4 For examples in the House see Annals, 2 Cong, 1, 504-507; 6 Cong, 1, £08-509; and 7 Cong, 1, 1043-1045,
In the Continental Congress the rrovlons question was not cunﬂn?d to principal questions, At one point
in its history (Jan, 7, 1779) this hody did express itsell as regarding the use of the previous question on
amendments as improper,  But use nf the ptovious question on amendments as well as on other subsidtary
questions continued, “See Journals Of The American Congress, vol, 111, Aug, 8, 1778, Sopt. 8, 1778, Dec, 18,
1778, Jan, 7, 1770, and Nov. 27, 1778; vol, IV, Mar, 15, 1784, Apr. 14, 1784, May 6, 1784, May 20, 1784, May
31, 1784, June 1, 1784, June 2, 1784, and June's, 1784, ,

b4 '80e footnotes 64 and 69 belowv. The ear(y Benate did permit the previous question to bo applled to
resolutions, even when moved {n a context in which another question existed as the original or principal
question: ‘The reasons why this was so are not clear. See footnotes 51, 56, and 65 below.

4 Annals, 8 Cong, 1, 42-43 and Jefferson's Manual, op, cit,, sec, XXXIII, Jeflerson recognized tho exist.
ence of six different kinds of subsidiary quecstions; the motion for the previous guestion, the motion to
postpone indefinitely, the motion to adjourn a question to a definite dag. the motion to lie on the table, the
motion to commit, and the motfon to amend. He also noted that the Senate used the motfon to postpone
to a day within the session for the motion to adjourn a question to a definite day and the motion to post-
pone to a day beyond the sesslon for indefinite postponement, The motion to lie on the table was not rec-
ognized in the rules of the Senate, but apparently it was nonetheless used,

In general, Jeftorson stated that subsidlary questions could not be moved on other subsidiary questions.
However, he did make exceptions for an amendment to 8 motion to postpone, an amendment to a motion to
commit, and an amendment to an amendment, For a definition of the nature of a subsidiary question see
Cushing’s Manual, op, ¢it,, par, 1443,
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no cognizance of the fact that the previous question had been moved
on a subsidiary question and allowed such usage to go by unchallenged *
The decision of the House to confine the previous question to princi-
pal questions created great difficulties for 1t once it began to use the
device as a cloture mechanism. Neither the rules of the House or
the Senate clearly gave the previous question precedence over other
subsidiary questions, such as the motions to postpone, commit, or
amend. Thomas Jefferson’s opinion was that subsidiary questions
moved before the previous question should be decided prior to a vote
on the previous question.*® However, such an approach became
entirely unacceptable once it was desired to employ the previous
question as a cloture mechanism. If subsidiary questions moved
before the previous question took precedence over it and if the pre-
vious question coulc(il only be applied to the original or principal
uestion, then obstructionists could move subsidiary questions before
the previous question and prolong the discussion of these questions
for great lengths of time. It was probably no accident that the House

amended its rules to %we the previous question precedence over other
subsidiary questions less than a year after it first used the previous
question for cloture.*

Nonetheless, this change did not transform the previous question
into an efficient cloture mechanism. Beginning with the Twelfth
Congress (1811-13), rulings of the Speakers strictly enforced and
further developed the doctrine that the previous question applied only
to the original or principal question. This caused the House great
inconvenience.*®* It meant that if the previous question was approved,
it cut off all pending subsidiary questions and brought the House
directly to a vote on the original or principal question. Thus, a vote

4 Annals, 10 Cong. 1, 1048-1049 and 7 Cong. 1, 1043-1045. The use of the previous question on amend-
ments on the historfc night of Feb. 27, 1811, was seen as an aberration, not a precedent. 8ee Annals, 11
Cong. 3, 1091-1094 and 14 Cong, 1, 714, See also Annals, 11 Cong. 3, 1106-1107. However, in one area the
Houso did continue to allow the previons question to be confined to subsidiary questions, 1.e., with regard
to Senate amendments to bills returned to the House for concurrence. See, for example, Journal Of The
IHouse of Representatives Of The United States, Washington, 1819, 16 Cong, 1, pp. 275-277 (Mar. 2, 1820) and
Journal Of The House of Representatives Of The United States, ’Washlngton, 1821, 17 Cong, 1, pp. 581-582
(May 6, 1822), This was true despite the implications of a ruling made in 1812 by Henry Clay. 8ee Hinds”
Precedents, op, cil., sec. 5446, :

# Jefferson’s Manual, op. ¢f/,, sec. X XXIII,

# This event took plnce on Dec, 23, 1811, See Hinds’ Precedents, op, cff., sec. 5301 and Journal Of The
House of Representalires, vol, VIII, appendix, p. 528,

It should be noted 1t the importance of precedence relates not only to the matter of whether subsidiary
questions moved before the previous question could he considered before it, but also to the matter of whether
subsidiary questions moved after the previous qurestion could be considered before it, 1'his latter feature
of the privilege contained in precedence could be an even more serlous impediment to the use of the previous
question for cloture than the fact that the previous question might have to wait its turn according to the
order in which subsidiury questions were moved, Before 1811 the House seems in practice to have given
the previous question precedence over other subsidiary questions, If it was moved prior to them, It was
however, not given precedence over the motion to adjourn, See Armala, 3 Cong. 1, 596; 7 Cong, 1, 440; and
9 Cong. 1,288, B8til], the situation wans an ambiguous one. If a conflict had ever arisen, much would have
depended on the inclination of the presiding officer,  See John M, Barclay, Rulcs And Orders Of The Flouse
(g/ Representatives, Washington, 1867, footnote to rule 42 on p, 166. When the House did revise its rules in
1811, the previous question was given precedence over all subsidiary questions except the motion to table,
In addition, the motion to adjourn was given precedence over the previous question, On one occasion,
however, the presiding officer refused to glve the motion to table precedence over the previous question,
8ee Annale, 13 Cong, 3, 994-995, Sce also Sutherland’s Manual, op. cit,, p. 46,

The Senate did not cfearly define the precedence of subsidiary questions in its rules until after'1806. In-
deed, it may not have done so until ¢ years after the House did, {.e., not until 1820, Thus, the rules of the
Senate were vague and ambiguous on this point during the wfmle ?erlod in which the provious question
existed as part of its procedure. Though u confiict situation involving the previous question never seems
to have arisen, we do have some evidence that the Senate did not feel bound to give the previous question
precedence over subsidiary (}uostlons moved after it, On one occasfon in 1792 a motion to postpone was
put to a vote hefore the previous question, even though the previous question had heen moved hefore that
molti})u. S%nnala, 1 Cong. 1, 20-21 (Apr, 16, 1789) and 9 Cong. 1, 201, See also Senate kzecnutive Journal,
vol. I, pp. ¢ .

4 Bea *iinds’ Precedents, op. cit., sec. 5446. See also Annals, 12 Cong. 1, 1352-1363; 12 Cong. 2, 1028
13 Cong. 1, 398; 18 Cong, 3, 900-901; 13 Cong, 3, 994-995; 13 Cong, 3, 1010-1011; 13 Cong. 3, 1270-1271; and
14 Cong. 1, 714-716. Occaslons on which the previous question was used in succeeding Congresses can be
found in the indexes to the relevant Journnls,

o i1inds' Precedents, op. cit., ~ves, 8415 and 6440,
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might have to be taken on a form of the question undesired by the
majority, e.g., that the bill without the amendments reported pass to
a third reading instead of that the bill with the amendments reported
be recommitted with instructions. Thus also, when a subsidiary
question was moved early in debate the House might either have to
endure a lengthy discussion on the motion or employ the previous
question, which would force a vote on the principal question before
it had been adequately considered. Ultimately, of course, the House
did reshape the previous question mechanism so that it could efficiently
be applied to the subsidiary questions involved in an issue. However,
this reshaping occurred piecemeal over a number of years in response
to tlixe difficulties we have described and it was in a sense dependent
on thein,

We may conclude, then, that in the period from 1789 to 1806 the
previous question mechanism was designed to operate in a manner
that was suited only to its utilization as an instrument for avoiding
undesired discussions and/or decisions. In the Senate and in the
House until December of 1805 debate on the motion was permitted.
In both bodies a negative determination of the previous question
postponed or permanently suppressed the main question and in the
House, at least, debate and amendment were permitted after an
affirmative decision. In the eyes of those who saw the previous
question as a means of avoiding undesired decisions this coufd easily
be justified by assuming that the vote on the previous question only
determined whether the body wanted to face the issue. Finally, the
nature of the limits on the scope of the motion greatly handicapped its
efficacy as a cloture mechanism. It is true that in the beginning the
House and possibly the Senate allowed the previous question to be
applied to subsidiary questions. It is also true that, once both bodies
accepted the proposition that the device could not be so applied, this
restriction could and in the Senate actually did handicap those who
wanted to use the previous question as a mechanism for avoiding
certain decisions. Still, as the experience of the House alter 1811
demonstrates, the nature of the handicap was one that was much
less a limit on the negative objective of suppressing a whele question
than on the positive objective of forcing a whole question to a vote.
In short, we may conclude that in both the early House and early
Senate not only was the purpose of the previous question conceived
of as relating to the prevention of undesired discussions and/or deci-
sions; in addition, the device itself was clearly designed operationally
to serve such ends rather than the ends of cloture. In later years the
previous question was turned into an efficient cloture mechanism in
the House. But this required considerable tinkering, and what is
more, tinkering that resulted ultimately in a basic transformation of
the operational nature of the mechanism.4*

ITI. Tue PrREVIOUS QUESTION IN PRACTICE IN THE SENATE, 1789-1806

The conclusions we have reached thus far are significant; but they
are not conclusive. The purposes for which the previous question
was actually used in the period from 1789 to 1806 must also be ex-
amined since the possibility of a discrepancy between theory and

4a Jbid., sec, 65446,
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practice cannot be disregarded. As far as the House of Representa-
tives is concerned, it is clear from the evidence and acknowledged by
all that the previous question was not employed as a cloture mechan-
ism in the years before 1806. However, with regard to the Senate,
Senator Douglas and Irving Brant claim that the previous question
was in fact used for cloture during the 17 years in which it existed as
i))art of the procedure of the upper house. If this is true, Brant and

ouglas can well argue that on the basis of this experience a precedent
exists for the imposition of inajority cloture in the Senate today,
though the strength of the precedent would still depend on how isolated
or irregular such usage was.

Yet there is still another reason for examining the actual instances
in which the previous question was used in the Senate. Interestingly
enough, the actual use of the previous question as a cloture mechanism
is crucial to Brant and Douglas’ claim that the Senate had the “power”’
to use the previous question for cloture whenever it desired. This is
something of a paradox since Brant and Douglas imply that the
Senate’s power in this regard existed whether or not the Senate ever
actually exercised it. However, this view cannot be accepted. The
reasons why it cannot have already been touched on in various parts
of this paper, but for purposes of exposition it is necessary to bring
them together here. First, the possibility that the Senate could have
limited debate on the motion for the previous question through rulings
which prohibited tedious or superfluous debate is subject to doubt.
Nothing exists to support this contention except a sentence in Jeffer-
son’s manual.® Second, the early Senate never gave the previous
question a position of precedence over other subsidiary questions in
its rules, = Third, it is clear that the Senate did not allow the previous
(uestion to bhe applied to subsidiary questions in the latter part of the
period from 1789 to 1806 and it may well be the case that this prohibi-
tion existed in the earlier part of the period as well.** Fourth,
we cannot even be certain that in the Senate the inevitable, irreversi-
ble result of an affirmative determination of the previous question was
an immediate vote.® Given these difficulties, the only way in which

4 Sea footnotes 22, 24, and 26ahove, It is worth noting that if obstructive debate could have been stopped
through rulings based on the general parliamentary principle which prohibited tedious or superfluous
debate, thers would have heen much less need to use the previous question as a cloture mechanism than
Brant and Douglas recognize. Assuming that the previous question could have been used for cloture,
it only would have heen required in situations whire an absolute prohibition of discussion on the merits of
a (uestion was desired or where the possibility of moving obstructive subsidiary questions, e.g., amend-
ments, was untimited, X

9 Seo footnotes 54 and 09 helow, Tt it Is true that in Its earllest years the Senate allowed the previous
question to he applied to subsidiary questions, then for these years the significanco of the tact that the previ-
ous question was not given precedence in the Senate rules {3 1imited, Sce footnote 46 above, Assuming
that the Senate would not have greatly restricted the kinds of subsidlary questions the previous question
could he applied to and assuming that the Senate would not have further expanded the possibility of moving
subsidiary questions on other substdiary questions, the previous question would have furnished an eficlent
instrument for handling pending subsidiary questions which stood in the way of a votes on the original or
principal question, Moreover, if necessary, the mechanism also could have been applied to socure a vote
on the prineipal question itself,

It = worth nioting that the first {ime the previous question was user for cloturo in the TTouse the rules of-
the IHouse had not yet heen nmended to give the previous question precedence over other subsidinry ques-
tions. One of the'reasons the House wns nonetheless nble to use the previous question for cloture was that
on this occasfon the House permitted it to be applied to subsidiary questions, However, it should be re-
membered that this was not the only renson, nor would it have been sufficlent if it had been, Also impor-
tant was the fnct that debate on the motion for the previous question was prohibited, the fact that past
precedents were reversed 8o that debate was not allowed to continue after the motion had been declded
und the faet that the understanding of the ouse seoms to have hean that other subsidiary questions could
not ba used to obstruct the application of the previous question to the questions on which it was moved.
See Annals, 11 Cong, 3, 1001-1094,

The House, of course, retrented almost immediately from the position that the previous question could
be applied to subsidisry questions, That it was nllowed on this occasion was regarded as an aberration,
See footnote 44 nhove, Instend, the House gave the previous question precedence {n its rules, This com-
hined with the prohibition of debate both before and after the vote on the previous question meant that the

mechanism could be used for cloture, though only at the cost of removing all pending subsidiary questions,
20 See footnote 34 above,
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Brant and Douglas’ contention that the Senate had the “power” to
use the previous question for cloture can be substantiated is by evi-
dence of its actual exercise, i.e., by evidence that the difficulties we have
mentioned could be overcome. Moreover, if such evidence cannot
be furnished, we may push our argument even further than we bave
up to this point. For, then, we may strongly suspect that, in the face
of the obstacles which existed, the Senate could not have used the
previous question for cloture unless it first modified its rules and prac-
tices in the same way the House did starting in 1805.

This author has been able to find ten instances of the use or at-
tempted use of the previous question in the Senate during the years
from 1789 to 1806. They are as follows,

(A) August 17 and 18, 1789 %»

On August 17, 1789, a committee report on a House bill concerned
with providing expenses for negotiating a treaty with the Creek
Indians was taken up for consideration. The bill as referred from
the House made no mention of measures to be taken to protect the
people of Georgin in the event efforts for a treaty failed. After the
resolution embodied in the committee report and a second resolution
originating on the floor were moved and defeated, a third resolution
was moved which proposed to authorize the President to protect
the citizens of Georgia and to draw on the Treasury for defraying
the expenses incurred. At this point in the proceedings the previous
question was moved. A majority of nays prevailed and the Senate
adjourned. The next day the bill was again brought up for considera-
tion. After a number of motions pertaining to particular clauses in
the bill were proposed and, save one, defeated, a resolution was moved
making it the duty of Congress to provide for expenses incurred by the
President in defense of the citizens of Georgia. At this point the previ-
ous question was again moved. It was defeated and the bill, with
the solitary amendment previously adopted, was then put to a vote
and approved.® ‘

#s See Annals, 1 Cong, 1, 62-63 and 1 Cong, 3, appendix, 2161, See also Senate Journal, vol, I, pp. 60-61
and Cong. Rec.,, 87 Cong, 1, pp, 233 and 244 (daily—Jan. 5, 1961). RBrant and Douglas, as well as all the
other secondary sources which treat the previous question, are aware at most of only five instances of ts
use or attempted use in the Senate, Thisauthor has been able to find an additional five. It is quite possible
that an exhaustive page.-by-pafm search of the records of the Senate and the letters of contemporary figures
would yield additional examples,

# In the second instance, i.e.; Aug. 18, 1789, it is clear that the resolution moved immediately before the
previous question was not the original or principal question, 1t isalzo clear that in this instance the previous
question was moved on the resolution since the negative detarmination of the previous question did not
prevent the Senate from passing immediately to o vote on the original or principal question—Shall the bill
with the amendment pass?

In the first instance, i,8,, Aug, 17, 1789, we cannot be certain that the resolution moved immediately before
the previous quiestion was not in fact the princ¢ipal question at that dpoint. in the proceedings. = It depends
on whether a hiatus was possible between the defeat of the report and the resumption of the second reading
stage, Sec Jefferson’s Manual, op, cit., sec, XXIX and Senale Journal, vol. I, pp. 58-60, If the resolution
did exist as the principal question, there can be no doubt that the previous question was moved on it, How-
ever, even if the resolution did not exist as the principal question, it is still probable that the previous ques-
tion was moved on the resolution rather than on what would have then been the principal question—8hall
the bill pass to a third reading? Assuming that the resolution did not exist as the principal question, the
fact that the Senate seems to have adjourned immediatoly after voting down the previous question does not
necessarily mean that the provious questfon was moved on the principal question, To assert this is to
presume that since the Senate adjourned, it must have been forced to adjourn because the whole bili had been
suppressed,  Yet adjournment could have come a8 a separate, voluntary act, (iven the manner in which
the previous question was used on the following day, it is more likely that even if the resolution did not
exist as the principal question, the previous question was nonetheless applied to it rather than to the ques-
a;nhon gllo éll.l %S;g,nator Douglas seems to misunderstand this point. See Cong, Rec., 87 Cong, 1, p. 233

aily--Jan, 5, 1961). —

That the Senate on Aug. 18, 1789, and possibly also on Aug. 17, 1789, allowed the previous question to be
applied to a question that did not exist as the original o principal question raises the fssue of whether the
Senate initially pormitted the previous question to be applied to subsidary questions, As far as the evi-
dence furnished by these two instarices is concerned, determination of the issue depends on whether the
Senate regarded resolutions, moved in a context in which another question existed as the original or principal
question, as subsidiary questions, Unfortunately, the answer to this question is not clear,

On the one hand, it can be maintained that the Senate distinguished resolutions, which stated a principle
within a context in which another question existed as the original or principal question, from motions whieh
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Brant.and Douglas concede that in these two instances the previ-
ous question was moved for the purpose of avoiding er suppressing
an undesired decision. Brant notes that this maneuver enabled
“the economy bloc * * * to avoid an indefinite grant of spending
power to the President and yet escape the odiumn of a vote against
the defense of the frontier,”®

(B) August 28, 1789

On August 28, 1789, during the discussion of a bill fixing the pay
of Senators and Representatives William Maclay offered an amend-
ment which sought to reduce the pay of Senators from six to five
dollars per day. Maclay records in his Journal that his proposed
amendment evoked a ‘‘storm of abuse’” and that Izard, a Senator
from South Carolina, “moved for the previous question.” He fur-
ther notes that Izard ‘‘was replied to that this would not smother
the motion” and that when it was learned that ‘“‘abuse and insult
would not do, then followed entreaty.” Maclay, however, remained
undaunted. He knew that his amendment would be defeated; his
object was simply to get a record vote on the amendment in the
minutes. In this he was successful. The amendment was put to a
vote and defeated, but the yeas and nays were recorded. The
motion for the previous question was either not seconded or with-
drawn since there is no mention of it in the Senate Journal. ‘

In this instance, as in the last two, it is clear that use of the previous
question was attempted for the purpose of avoiding or suppressing
an undesired decision. However, the reasons why the motion for
the previous question was not persisted in are not clear. The critical
factor to be resolved is whether the motion was killed voluntarily
because it was undesired or forcibly because power was lacking to
insist on it.% .

(C) January 12 and 16, 1792 %

On January 12, 1792, consideration of the nomination of William
Short to be Minister resident at The Hague was resumed. After a
committee had reported certain information concerning Short’s fit-
ness to be appointed a resolution was moved which stated that no
Minister should at that time be sent to The Hague. The previous
question was then moved in its negative form, i.e., “That the main

amended, poet£oned, or committed the original or principal question, See Jefferson's Manual, op. ¢it,,
socs, XX and XXI, Thus, it can be maintained that a resolution, such as was moved on Aug, l% 1789,
was not technically regarded as a subsidiary question but rather as a kind of principal question, On the
other hand, it can be argued that the Senate allowed the previous question to be applied to resolutions
which did not exist as the original or principal question because it, as well as the House, initially permitted
the Previoua question to be applied to subsidiary questions, In support of this contention the fact that
resolutions were referred to by the Senale as “‘motions” can be cited, See Senate Erecutive Journal, vol, I,
g& 96-98, See also Senate rule VIII, Annals, 1 Cong, 1, 20-21 (Apr, 16, 1780), For additional evidence
ring on the status of resolutions see footnotes 64 and 65 below,

33 C(m%.‘mc., 87 Cong, 1, p. 244 (daﬂg—.!an. 5, 1061),

% See Maclay’s Journa), op., cit., p, 138 and Senate Journal, vol, I, pp. 66-67, The Senate rules gxovlded
for & record vote at the request of one-fifth of the menibers prisent, Annals, 1 Cong. 1,21 (Apr. 16 1789),

H Resolution of this issue hinges on whether the Senate ut this time permitted the previous question to
be applied to a question that was technlcallﬂ‘regurded as an amendment or subsidiar %x:sﬂon. One can
argue thut the Benate, as well as the House, Initially permitted the previous question applied to ques.
tions that were technically regarded as amendments or subsidiary questions no matter what stand one
takes on the issue of the status of resolutions. In contrast, one cannot argue that the previous quiestion
was not agplied in this instance because power was lacking to do so unless one also argues that the Senate
distinguished resolutions from motions, This is trus because unjess the manner {n which the previous
question was used on Aug, 18, 1789, can be distinguished, it would indicate that the mechanism could have
been used 10 days later in this instance as well,

It is worth noting that, though Izard was informed that the previous question would not ‘‘smother”
Maclay’s motlon, these words do not necessarily imply that the previous question could not have been
used, They can be interpreted as signifying o K- that Maclay’s motion, even if suppressed, could have
been raised again when the bill came u{) for its third reading, Bee footnote 60 below,

u’:\ S:el&natm) ¢ Executive Journal, vol. I, pp. 96-98 and Cong. Rec., 87 Cong. 1, pp. 234-235 and 244 (daily—
v ¥y *




THE PREVIOUS QUESTION 17

question be not now put,” despite the fact that the rules provided only
for the positive form of the mechanism. At this point, however, the
Senate decided that ‘‘the nomination last mentioned, and the subse-

uent motion thereon, be postponed to Monday next.” On that day,
ganuary 16, 1792, the Senate resumed its consideration of the nomina-
tion and the resolution moved on the nomination. The previous
question was put in ne%ative form and carried with the help of a tie-
breaking vote by the Vice President. This removed the resolution
which would have prohibited sending a resident Minister to The
Hague. The Senate then proceeded to the Short nomination and
approved it.*

Jere again Brant and Douglas concede that the previous question
was not used for the purpose of cloture, i.e., for the purpose of closing
debate in order to force a vote. Instead, they recognize that it was
used to avoid or suppress an undesired decision and they also argue
that it was used to suppress a discussion of certain conditions at ’%he
Hague which might have jeopardized Short’s appointment.

(D) May 6, 1794 %,

On May 6, 1794, James Monroe, then a Senator from Virginia,
asked the permission of the Senate to bring in a bill “providing, under
certain limitations, for the suspension of the fourth article of the Treaty
of Peace between the United States and Great Britain.” The pre-
vious question in its normal, affirmative form was moved on Monroe’s

-motion and it was approved by a vote of 12 to 7. The main question
was then put and permission to bring in the bill was denied by a vote
of 14 to 2. Monroe and John Taylor, his fellow Senator from Vir-
ginia, were the only Senators in favor.

Once more we may conclude that the previous quesiion was moved:
in an attempt to avoid or suppress an undesired decision.- This can
be deduced from the fact that neither the proponents nor the oppo-
nents of Monroe’s motion had any reason to attempt (o obstruct de-
cision by prolonging debate. This certainly was not in Monroe and
Taylor’s interest; they wanted a decision on the motion, preferably an
affirmative one. As for the opponents, their numbers were such that
they had no need to obstruct ts)ecision. The only Senators, then, who
had a motive for moving the previous question were those seven
Senators who voted against the previous question. For these men
the previous question offered a means of suppressing a decision they
wished to avoid.

Unfortunately, the Annals do not record the name of the Senator
who moved the previous question. Nonetheless, convincing evi-
dence exists to support our deduétion that the previous question was,
moved by a Senator who voted nay on that motion. John C. Hamil-
ton’s account indicates that such a Senator, James Jackson of Georgia,
was the man who moved the previous question. He reports that
Jackson made the following announcement to the Senate:

I deem the proposition ill-timed * * * I wish for peace, and am opposed to

every harsh measure under the present circumstances. I will move the previous
question; * * * g8

% This case presents another instance in which the previous question was applied and confined to a resolu-
tion that did not exist as the original or principal question. That the resolution did not exist asthe orlp.uul
or prineipal question can be inferred, among other things, from the fact that it was referred to as a ‘‘sub-
sequent motion,”” That the ?revious question was applied and confined to the resolution can be inferred
from the fact that {ts defeat did not suppress the question on the nomination but only the resolution itself.

i1 See Annals, 3 Cong, 1, 94 and Henry H. 8imms, Life of John Taglor, Richmond, 1932,

# John C. Hamilton, History Of The Republic Of The United States Of America, New ¥

. 61,
o‘x)'k, 1860, vol. V,
P. 570. Hamilton was the son of Alexander Hamilton,
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Debate continued after this statement, presumably because Jackson
held back on his motion to allow the other Senators to have their say.
Undoubtedly, the reasons why Jackson considered Monroe’s motion
as “ill-timed” related to the fact that only a few weeks before John
Jay had been appointed special envoy to Great Britain and was at
that very moment making preparations to depart on his historic
mission,*

(E) Aprid 9, 1798 ®° ‘

On April 9, 1798, after the Senate had gone into closed session
James Lloyd, a staunch Federalist Senator from Maryland, moved
that the instructions to the envoys to the French Republic be printed
for the use of the Senate. Six days previous on the 3d the President
had submitted to Congress the instructions to and the dispatches from
these envoys. Four days previous on the 5th the Senate had agreed
to publish the dispatches for the use of the Senate. These papers
were the famous ones in which Talleyrand’s agents were identified as
X, Y, and Z and the whole affair was seen by the Federalists as a
great vindication and triumph for their party.

Lloyd first moved his motion on the 5th when the Senate agreed
to publish 600 copies of the dispatches, but it was postponed on that
day. When he moved it again on April 9, 1798, John Hunter, a
Senator from South Carolina, moved the previous question.®* The
motion for the previous question was approved by a vote of 15 to 11,
with Hunter voting nay. The main question, i.e., that the instruc-
tions be printed, was also approved by a vote of 16 to 11, Hunter
again voting nay.

In this instance, once again, it is clear that the previous question
was not used as a mechanism for cloture. Rather, it was brought
forward as a means of avoiding or suppressing an undesired decision.
This is attested to by the fact that the Senate was in closed session
when the previous question was moved and by the fact that Hunter,
the mover of the previous question, voted nay both on his own motion
and on the main question. It is also supported by the fact that 10
of the 11 Senators who voted nay on the motion for the previous
question also voted nay on the main question.®
(F) February 20, 1799 ®

On February 18, 1799, President Adams proposed to the Senate
that William Vans Murray be appointed minister plenipotentiary
to the French Republic for the purpose of making another attempt to
settle our differences with France by negotiation. This proposal
caused dismay and consternation in the ranks of the Federalists. For

9 Hildreth, op, ¢it,, vol, IV, pp. 488-480.

® Annals, 5 Cong, 2, 5356-538 and Schouler, op. cit., vol, I, pp. 396-398,

¢ IHlunter was a Republican but apparently such a moderste one that the Federalists had hopes of captur-
ing him, See*South Carolina Federalist Correspondence,” American Historical Reriew, vol. X1V, No. 4,
Bp. 783 and 789 (July 1909). Moreovor, there issome evidence to indicate that by April 1798, the Federallsts

ad, at least to some extent, succeeded in their objective, Sece Charles R, King (ed.), The Life And Corre-
spondence Of Rufus King, New York, 1895, vol, II, p, 311,

6 The reasons why Ilunter and his supporters desired to apply the previous question in this instance
are not clear. Given the mrty status of Hunter and the mixed nature of his support, sheer political ex-
gedlency does not seem to be an adequate explanation, Instead, the desire for the previous question may

ave been motivated by opposition to the publication of confidential communieations and/or hopes for
continued negotiations, Bee Annaly, 8 Cong, 2, §36-638 and 1375-1380; Correspondence Of Rufus King,
op, ¢it,, vol, 11, pp, 310-313; and Writings Of ‘Thoinas Jetferson, op, cil., vol, V1I, pp, 224-246 (letters to James
%a;i;sg)rx, James Monroe, Edmund Pendleton, and Peter Carr in the period from Mar, 29, 1798, to Apr.

# Senate Ezecutire Journal, vol, 1, pp. 313-319, See also Schouler, op, cit., vol. I, pp. 441-444; Hildreth,
op. ¢it., vol. V, pp. 284-261; and Cong. I'cc., 57 Cong, 1, pp. 235 and 214-246 (dafly—Jan, 5, 1961),
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one thing, Adams acted suddenly on the basis of confidential com-
munications he had received from abroad without informing anyone
in the Cabinet or the Senate as to his intentions, For another thing,
& strong pro-war faction existed among the Federalist members of
Congress and the party as a whole had been engaged in driving &
number of war preparedness measures through Congress. Moreover,
ever since the X.Y.Z. affair the Federalists had been using the pre-
sumed wickedness and hostility of France as a weapon for humiliating
and destroying the strength of the Jeffersonian Republicans. Lastly,
a number of prominent Federalists distrusted Murray and thought
him too weak.

The nomination of Murray was referred to a committee headed by
Theodore Sedgwick, a Federalist Senator from Massachusetts. Mean-
while, pressure was brought to bear on Adams and he was threatened
with a party revolt if he did not agree to modify his request for the
alzipointment of Murray. The result was that on February 25, 1799,
Adams sent a second message to the Senate asking that a commission,
composed of -Murray, Patrick Henry, and Oliver Ellsworth, be ap-
pointed in lieu of his original request.* The next day, February 26,
1799, a resolution was moved which proposed that the Presi?;nt’s
original message of the 18th be superseded by his message of the 25th.
The previous question was moved and it passed in the affirmative.
The effect of this decision was to bring about a vote on the resolution
and it also was approved. The Senate then proceeded to consider
the nominations of Murray, Henry, and Ellsworth to office and all
three were approved on the following day.® .

_ Brant and Douglas contend that this is clearly an instance in which
the previous question was moved for the purpose of cloture. Unfor-
tunately, the Ezecutive Journal does not record the name of the Senator
who moved the previous question or the names of the Senators who
voted for and against the motion.®® However, the evidence that is

# Sedgwlick and his committee asked for and were granted a meeting with President Adams., Whether
heagreed tosubstitute a commission for hisoriginal proposal at this meeting or later when he learned that the
Federalists in the Senate had caucused and decided to reject the nomination of Murray Is a matter that
varles from account to account. See Jolin C, Hamilton, The Works Of Alezander Hamillon, New York,
1851, vol, VI, pp. 396400 (lotters of Sedgwick and Piclmrfng to Hamilton and of Hamilton to Sedgwick in
the period from Feb. 19, 1709, to Feb, 25, 1789); Charles F, Adams, The Life And Works Of Jokn Adamas,
Boston, 1856, vol, I, Plp 547-549; George Gibbs, The Administrations Of Washington And John Adame,
New York, 1846, vol. 11, pp, 203-205; and Correaetmdmce Of The Late President Adams Originally Published
In The Roston Palriot, Boston, 1809, letters IV-V, pp, 20-28, :

# This seems to be another instance in which the %revlous question was applied to a resolution which
did not exist as the original or principal question. The original or principal question on this occasfon ap-
pears to have been the nomination of Murray, The committee to whom this subject had been referred
was dischm('f{od on Feb, 26, 1799, when Adams’ second message nominating a commission of three men
wasrecelved, See Senate Ezectutire Jotrnal, vol, 1, p. 317, :

1f the resolittion Involved tn this instance dld not exist as the original or principal question, events on this
occasion can be interpreted to contain significant evidence bearing on the status of resolutions in the Senate,
Less than a year later on Feb. 5, 1800, the Senate refused to permit the previous question to be applied toa
motlon that directly sought to amend an original or principal question, See discussion of this instance in
text and footnote 69, T'hese facts might lead one to conclude that at least in 1709 the Senate did distingulsh
between resolutions and motions with the result that resolutions were not seen as subsidiary questions, even
when moved in a context in which anpther question existed as the original or principal question,

Howevet, It is quite probable that the resolution moved on Feb, 26, 1799, had a distinct parliamentary
statns that In and of Itaelf explains why the previous question could have been moved on it. - That is to say,
this resolution may well have heen seen as an incidental question, According to Jefferson and Cushing,
an incldental question i8 a question which arises out of another question; but, unlike a subsidiary question,
its deciston does not necessarily dispose of that question, e.g., 8 question of order, Moreover, whereas an
incidental question i3 not equivalent to an original or J)rinclpal question, once it is brought up it supersedes
the question onthe floor and hecomes open to subsidiary motions, 8ee Jefferson’s Manual, op. cit., secs,
XXXII and XXXVII and Cushing's Manual, op. ¢it., par. 8, 1443, 1456, and 1476 (footnote).

Thus, the use of the previous question on Feh, 26, 1789, can be explained by noting that the ate prob-
a%r saw the resolution a8 an incidental question, If this was the case, a comgarlson of eventis on Feb. 28
1 o and Feb, 5, 1800, does not in any way indicate that the Senate distinguished between resolutions and
motions.

# An examination of unprinted materfal in the National Archives undertaken for this writer by the
staff of the General Records Division also failed to reveal the name of the Senator who moved the previous
question or the names of the Senators who voted for and against the motion.
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available strongly suggests that Brant and Douglas’ conclusions are
mcorrect.

Brant and Douglas have no evidence on which to base their argu-
ment except the presumption that since the previous question was
affirmatively decided and since an immediate vote seems to have
followed, the previous question must have been used for cloture,
However, as we have seen in the instances of May 6, 1794, and April
9, 1798, an affirmative decision of the previous question does not
necessarilf' mean that the previous question was moved for the pur-
pose of cloture. It may only mean that the men who desired the
previous question for the purpose of avoiding or suppressing a decision
could not command a majority. What occurs in such instances is
not the forced closing of debate for the purpose of bringing a mattex
to a vote, but the closing of debate as a feature of a mechanism em-
ployed for the purpose of allowing a parliamentary body to decide
whether it desires to face a particular matter. Indeed, as the behavior
of Senator Juckson on May 6, 1794, suggests, such closing can well be
postponed until a point is reached where it is generally agreed that
the time for decision has arrived. i

Fhus, in order to determine how the previous question was used in
this instance we must consider the motives that seem to have prompted
it. If the previous question was used for cloture, the Federalists
would have been the ones to move it. However, there is no reason
to believe that the Federalists were motivated to act in this manner.
The Jeffersonians do not appear to have staged a filibuster on the
resolution, In truth, this would have played into the hands of the
war Federalists by giving them an excuse to refuse any kind of peace
mission while throwing all blame on the Jeffersonians, Nor is there
any reason to believe that the Federalists moved the previous question
because they feared the consequences of a discussion on the resolution.
The anti-Adams Federalists well realized that it was essential to unite
on the commission idea as the only possible compromise under the
circumstances and the problem of defection or embarrassment through
debate was a slight one, if it existed at all.”

In contrast, there are a number of reasons for believing that the
Jeffersonians moved the previous question in an attempt to suppress
the resolution. First, the Jeffersonians feared.that the commission
alternative might just be a subterfuge for torpedoing the negotia-
tions.*® They much preferred the appointment of Murray alone.

¢ Bee John A, Carroll and Mary W, Ashworth, George Washington, New York, 1057, vol, VII, p, §72;
Heory Cabot Lodge, Lifeand Letters Of George Cabat, Boston, 1877, pp, 223 and 235; and John T. Morse, Jr.,
John Adama, Boston, 1889, pp, 302-303, Bee also references cited in {ootnote 64 above, Senator Humpﬁrey
Marshall of kentucky seemns to be the only Federalist who may have refused to go along with the commis-

sion compromise, See footnote 68 below. It should also be remembered that the SBenate was in closed
session on this occasion,

# Writings of Thomas Jefferson, op, cit,, vol. VI, p, 372 (lotter to Bishop James Madison-—-Feb, 27, 1700).
Additional cvidence hearing on the ldenflty and motive of the Senator who moved the previous question
is contained in the record of the vots on tho nominations of Murray, Ellsworth, and Henry, No diszenting
vote was cast on the question to agree to the nomination of Murrgg. This supports the view that the
Jeftersonian Republicans favored him and the view that the war Federalists were willing to swallow him
in the interests of party harmony, 8ix dissenting votes were cast on the question to agros to the nomination
of Ellaworth. Five of theso votes were cast by Jeflersonian Republicans, Three dissenting votes were
cast on the question to to the nomination of Henry, All three of these votes were cast by Jeflersonian
Republicans who had also voted against Ellsworth, Given these facts, it is quite likely that the mover
of the previous question was one of the three Jeflersonian Republicans who felt so strongly about the issue
that he voted against the nominations of both Ellsworth and Henry. Theso three Republican Senators,
Bloodworth, Langdon, and Pinckney, also voted against reforring Adams’ original nomination of Murray
t.uo) %:ommuieg. the purpose of this maneuver being to gain time for the Federalist leaders to bring pressure

ar on Adams,

A sgingle Federalist S8enator, Humphrey Marsball of Kentucky, voted against the nomination of Ells-
worth, Marshall also was the only Federalist who voted against referring Adams’ original nomination
of Murray to a committee. Thus, it is possible that Marshall was the Senator who moved the previous
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Second, tactically much was to be gained by confining the choice to
simply approving or disapproving Murray. If he was approved, the
Jeffersonians would have gotten exactly the kind of peace mission
they desired; if he was disapproved, a party split in the ranks of the
Federalists was likely and, what is more, the Federalists would stand
before the public as a group of truculent warmongers.

Now it is true that the very reasons that would have led the Jeffer-
sonians to attempt the previous questica also helped to insure the
defeat of the maneuver by solidifying the Federalists. Nonetheless,
the Jeffersonians, not knowing exactly how united the Federalists
were, could very well have thought the previous question worth a try.
We may conclude, then, that in all probability this case is no different
than the others we have considered. Despite the interpretations
placed on it by Brant and Douglas, it seems to be simply another
Instance in which the previous question was attempted for the purpose
of suppressing an undesired decision. ‘

(@) February &, 1800 ®

On February 5, 1800, a bill for the relief of John Vaughn was
brought up for its third reading. A motion was made to amend the
preamble of the bill. On this motion the previous question was
moved, but ruled out of order on the grounds that the mechanism
could not be applied to an amendment. A motion was next made to

ostpone the question on the final passage of the bill until the coming
Rlonday. This motion was defeated. Having disposed of the at-
tempt to postpone, the majority then proceeded to vote down the
amendment and approve the bill,

The purpore for which the previous question was used in this
instance seems in no way to depart from the usual pattern. In this.
case the opponents of the amendment appear to have attempted to
suppress it by applying the previous question. They failed in this
but still succeeded in defeating the amendment in a direct vote,

(H) March 10, 1804

The impeachment trial of Judge John Pickering of the New Hamp-
shire district court commenced on March 2, 1804. The Representa-
tives selected by the House to manage the impeachment completed
their case against Pickering on March 8, 1804. Two days later
Samuel White, a Federalist Senator from Delaware, rose and offered
a resolution which stated that the Senate was not at that time pre-
pared to make a final decision on the Pickering impeachment.” The

question. He might have done %o efther because he remained an intransigent war Federalist or because
on this oceasion he happened to agree with the Jeffersonfans, Nonetheless, Marshall is a much less likel
candidate than any one of the three Jeflersonians who voted against hoth Elisworth and Henry. Indee
Marshall’s votes in favor of Henry and Murray may indicate that he voted avainst Ellsworth on person
grounds rather than because he rejected the commission compromise accepted by all the other Federalists,
Moreover, even {f Marshall, a Federalist, did move the previous question in this instance, his purpose
would not have heen cloture, QGiven his votes against reference to a committee and against Ellsworth, his
purpose would have been similar to that we have postulated for the Jeflersonians, i.e., to suppress the
resolution to supersede and confine the {ssue to the simple acceptance or rejection of Murray. See Senafe
Executive Journal, vol, 1, pp, 315, 318, and 319,

% Annals, 6 Cong. 1, 42-43. The fact that an attempt was made on this occasion to apply the previous
question to an amendment may indicate that prior to 1800 the Senate, as well as the House, understood
such usage as proper, On the other hand, it may only mean that the position of the Senate in its earliest
days had been forgotten so that the point had to be settled again,

10 For account of events on this day see Annals, 8 Cong, 1, 362-363; Memoirs Of John Quincy Adams,
t;[t. cit., vol. I, pp. 302-303; and Everett 8. Brown (ed.), William Plumer's Memorandum Of Proceedings In

he United Stales Senate, New York, 1923, pp. 173-178, See also Haynes, 1? ¢ft., vol. 11, p. 850 and Henry
fsggms,’}{il«tom 0{3_ ’ll‘hs United Stales During The First Administration Of Thomas Jeff

vol, 11, pp. 1 59, R

il Whether%gls resolution existed as a principal or incidental question is not entirely clear, However, it
is clear that it did not exist as a subsidiary question. This can be inferred from the fact that it was open
to subsidiary motions other than the previous question, e.g., the motion to amend, See Annals, 8 Cong.

] .

erson, New York,
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resolution also stated a number of reasons in support of its contention:
that Pickering had not been able to appear but could be brought to
Washington at a later date, that Pickering had not been represented
by counsel, and that evidence indicating that Pickering was insane
had been introduced.

The Jeffersonian leadership in the Senate received this resolution
with hostility. Their first reaction was to try to suppress it by
having it declared out of order, but this maneuver failed.’”? That
the Jeffersonians would have preferred not to face the résolution di-
rectly is quite understandable since it advanced potent legal grounds
for inducing the Senate to refuse to convict Pickering, e.g., that the
trial had not been impartial and that Pickering as an insane man could
not legally be held responsible for his acts. However, the hostility
of the Jeffersonians was based on more than the fact that the resolu-
tion endangered the success of the Pickering impeachment. By
implication 1t also threatened the success of the upcoming impeach-
ment of the hated Judge Chase. To lose the Pickering impeachment
on the grounds stated in the White resolution would create a precedent
which denied the Senate broad, quasi-political discretion in impeach-
ment and limited it to the determination of whether ‘‘high crimes
and misdemeanors’” in a quasi-criminal sense- had actually been
committed. ”

Unfortunately, the three accounts we have of Senate proceedings
on March 10, 1804, differ significantly.” One area of important
difference concerns the exact order of events on this day. Both the
Annals and the diary of William Plumer report that the previous
question was moved by Senator Jackson, Republican of Georgia,
after Senator Nicholas, %epublican of Virginia, urged that the White
resolution not be recorded, if defeated. Both these accounts report
that Jackson’s motion was followed by a statement of Senator White
and by an amendment offered by Senator Anderson, Republican of
Tennessee, which proposed to strike out of the resolution all material
relating to Pickering’s insanity and lack of counsel. In addition,
both of these accounts report that after the moving of the Anderson
amendment the Senate proceeded to vote down the White resolution.
Despite these similarities an important difference does distinguish
these two accounts, In the Plumer account Nicholas’ statement,
Jackson’s motion, White’s statement, and Anderson’s motion are
all made when the Senate is in closed session. In the Annals they
are all made before the Senate is reported to have gone into closed
session. We should also note that neither the Annals nor Plumer
supply any further information regarding the previous question
aside from the fact that it was moved. The Annals are similarly
obscure with respect to the fate of Anderson’s amendment, but
Plumer records that this motion failed to secure a second which
would explain why it was never brought to a vote.

Further complications are introduced when we add the report of
events given in the diary of Jolm Quincy Adams. Adams and Plumer
_ were both members of the Senate at this time. In the Adams account
no mention is made of the previous question or of White’s statement.
mng. 1,363, Foraccountsofevents from the heginning of the trial on Mar, 2, 1804, up through
Mar. 9, 1804, sce Annals, 8 Cong, 1, 326-362; Memoirs of John Quiney Adams, op, ci., vol, I, pp. 207-302;
and Plumer Memorandum, op, ci,, pp, 147-174,

3 Once again an examination of unprinted material in the National Archives, conducted for this writer

:)g' t)i]e s;la‘ of the General Records Division, failed to reveal any information not already contained in
e Annals, .
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Anderson’s amendment is reported to have been moved when the
Senate was in open session. Nicholas’ remarks are reported as
occurring later when the Senate was in closed session. . In addition,
in contrast to Plumer, Anderson’s amendment is reported to have
secured a second but to have been withdrawn when the Senate was in

closed session. - _

A second important area of difference concerns the nature of the
rules governing the Senate during the Pickering impeachment.™
According to Adams, the rules restricted debate to closed session and
required all decisions to be taken in open session by & yea and nay
vote. Thus, he reports that when the Senate was in closed session
on the White resolution the Jeffersonians were very impatient to
return to open session so as to end debate and bring the resolution
to a vote. Adams further explains that the reason Anderson with-
drew his amendment was to end debate on it in order that the time
the Senate was in closed session need not be prolonged.

The Annals and Plumer’s diary do not directly contradict Adams’
interpretation of the rules. Indeed, on the whole, the record of events
in these accounts does not depart from Adams’ rendition of what the
rules required. However, on occasion they do present examples of
action which suggest either that the Senate did not necessarily follow
its own rules or that Adams’ interpretation is not entirely correct.
In the Plumer account of events on March 5, 1804, the Senate is
reported to have voted on two motions when it was still in closed
session. In the Annals’ account of events on March 10, 1804, and
Plumer’s account of ‘events on March 9, 1804, the Senate is reported
to have entered into debate when it was in open session,

Senator Douglas and Irving Brant claim that the events of March
10, 1804, represent an instance in which the purpose and effect of
moving the previous question was cloture.” They argue, on the basis
of the Plumer account, that the Senate was in closed session when
the previous question was moved.” They argue, on the basis of the
Adams account, that the rules restricted debate to closed session and
decisions to open session and that the Jeffersonians were impatient

1 On March 2, 1804, the Senate passed tho fhllowing resolution: .
“Resolved, * * * All motions made by the partics or their counsel shall be addressed to the President
of the Senate, and, If ho shall require it, shall be committed to writing, and read at the Secretary’s table;
and, after the parties shall be heard upon such motion, the Senateshall retire to the nd)oining committee
room for consideration, if one-third of the members present shall require it; but all decislons shall be had
in open court, by ayes and noes, and without debate, which shall be entered on the records.” )
On March 5, 1804, the Senate passed another resolution which stated, “That on the motion made and
seconded, the Court shall retire to the adjoining committee room, 1fone-third of the Senators present shall
require it,” See Annals, 8 Cong. 1, 327 and 333,

The first resolution can be Interpreted as restricting all debate to closed session and requiring all decisions
to be made in open session. The significance of the second resolution would then be that it gave the Senato
the privilege of going into closed session by a one-third voto on motions made by its own members as well
as on motions made by the parties to the lmgcachment. ‘

On tho other hand, the first resolution can be interpreted as applying only to motions made by the parties
to the impeachment, The significance of the second resolution would then be that it gave the Senate the
option of going into closed session by a one-third vote ou motions made by its own members. In terms of
this interpretation the Senato could debate and decide motions madeé by its own members in open or closed
session, but it had the option of going into closed sesslon if it desired by a one-third vote.

As is pointed otit In the text, John Quincy Adamssaw the Arst interpretation as the govemlng one, See
Memoirs Of John Quincy Adams, op. ci., vol. I, pp.302-303. However, as is also indicated in the text, the
ciaims of the first interpretation are impalred by the existence of a number of instances in which the Senate
can be seen to have acted contrary to it. For'a view which diflers frorn that of Adams and supports the
other possible interpretation, see Stidham, op. eft,, pp. 170-171. . ,

 8ea Cong, Rec., 87 Cong, 1, pp, 235-238 and 245-246 (dally—Jan. 5, 1961). .

™ Irving Brant argues that the Annals give a mistaken mresslon nsuggesting that the previous question
was moved in open session, His point is that the An indicats that debate took place immediately
before the previous question was moved, but that the rules prohibited debats in open session. Bee Cong,
Ree., 87 Cong, 1, p, 245 (daily—Jan, 5, 1961), However, it Is possible tolntergeret the rules to mean that de-
bate was possible in open session, if the motion involved wasmoved bya member of the Senate, See footnote
74 above, Moreover, one can argue that the Annals would not haveJecorded an‘\; dehate which took place
in closed sessfon. The fact that debate was recorded, then, would indicate that the Senate was in open ses-
slon, See Annals, 8 Cong. 1, 326-367 and Stidbam, op. cit., pp. 170-171,

99-280°—62 8, Doc, 87-2, vol, 2———86
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to end debate on the White resolution and bring it to a vote. Thus,
they conclude that the previous question was moved to force an end
to debate and a vote on the White resolution and that it actually had
this effect since according to the rules decisions had to be taken in
open session. The fact that neither Adams, Plumer, nor the Annals
indicate that the motion for the previous question was actually put
to a vote in open session does not disturb them. They point out
that once the Senate had returned to open session debate was pro-
hibited, with the result that the previous questio achieved its purpose
of forcing a vote on the White resolution without having to be brought
to a vote itself,

The validity of Brant and Douglas’ interpretation of the order of
events and the nature of the rules on March 10, 1804, cannot be
determined conclusively one way or the other. Nonetheless, even if
we accept the propositions they advance in these regards, we can still
reject their conclusion that in this instance the purpose and effect of
the previous question was cloture, First, merely moving the previous
question would not and could not have ended debate and forced the
Senate to return to open session, As long as the previous question-
was not voted on and determined affirmatively, the only way debate
could be cut off and a vote on the White resolution forced would have
been by passing a motion to open the doors. It is true that, if the
motion for the previous question received a second, it would have cut
off debate on the main question, i.e., on the White resolution. But
debate could have and undoubtedly would have continued on the
motion for the previous question itself. The Federalists would have
objected strenuously to any Republican maneuver designed to avoid
the necessity of directly facing the embarrassing issues contained in
the White resolution. Given the fact that the previous question was
moved after the White resolution had already been subject to dis-
cussion, we may conclude, in contrast to Brant and Douglas, that
instead of serving to end debate the motion for the previous question
threatened to prolong it.

Second, both the Annals and Plumer record that Anderson’s amend-
ment was moved after the previous question while the Senate was
still in closed session. This indicates that the previous question either
failed to secure a second or,was withdrawn soon after it was moved.
Otherwise, an amendment of the main question would not have been
in order. Thus, Brant and Douglas cannot argue that the Senate
returned to open session to vote on the motion for the previous ques-
tion since the motion itself seems to have been killed while the Senate
was still in closed session. The fact that Adams does not even men-
tion the previous question in his account—supports our contention
that the previous question was killed before it could play a significant
role in tEe events of the day. Given the care with which Adams
documents each and every Jeffersonian move to avoid facing or dis-
cussing the White resolution, it is highly unlikely that he would have
failed to mention the previous question if it had been used as Brant
and Douglas suggest.

If we may dismiss the claims of Brant and Douglas, can we also
assert that the events of March 10, 1804, merely furnish another
illustration of the use of the previous question for the purpose of
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suppressing an undesired discussion and/or decision? The answer is
“Yes.” We may note that on March 5, 1804, Jackson spoke and
voted against all)(,)wing evidence bearing on Pickering’s sanity to be
introduced. We may note that on March 10, 1804, when the Senate
returned to open session, he voted against the White resolution which
listed insanity as a ground for not voting to convict Pickering. We
may also note that Jgackson moved the previous question immediately
after Nicholas urged that the resolution not be recorded, if defeated)f
It is probable, therefore, that Jackson moved the previous question
for the purpose of suppressing the White resolution rather than for
the purpose of forcing a vote on it. If cloture were his aim and such
an aim only would have been feasible if debate was in fact prohibited
in open session, either that end could have been achieved more easily
by simply moving to return to open session, or alternatively, if the
Senate was already in open session, there would have been no reason
not to press the previous question to its ultimate conclusion.

Why, then, would the previous question have been refused a second
or withdrawn? The answer is that under the circumstances which
existed the best way to get rid of the White resolution and clear the
way for a vote on the impeachment was to face the resolution directly.
The timing and the substance of Nicholas’ words indicate that the Sen-
ate was just about ready to proceed to a vote on the White resolution.
To introduce the previous question at such a point would be to compli-
cate and prolong the proceedings. This is true whether or not the
Senate could have actually voted on. the previous question in closed
session. In either event debate on the motion would still have been
possible. It is also true whether the previous question was moved
in open or closed session. Both the Annals.and Plumer indicate .
that debate took place immediately before and after the previous
question was moved. This means that, if the previous question was
moved in open session, debate was possible in open as well as closed
session.” A

Thus, the reasons Adams suggests for the killing of Anderson’s
amendment probably apply to the previous cuestion as well. The
-Jeffersonians desired to get rid of the White resolution and push on to
a vote on the impeachment as fast as possible. They knew they had
the votes to defeat the resolution. Moreover, though they might
have preferred to suppress or amend the resolution, they also knew
that they could not really save themselves from embarrassment by
adopting either alternative. That Pickering had not appeared, that
he had not been represented by counsel, and that evidence had been
introduced indicating that he was insane were part of the record of
the trial. Hence, it is not surprising that the Republicans elected to
face the White resolution. without delay. This was the course that
promised the swiftest and surest attainment of their basic objective—-
the conviction of Pickering.™ '

i1 See footnotes 74 and 76 above,

1 Adams is reported by the Annals and Plumer, but not by his own diary, to have argued that amend-
ments to the White resolution were out of order because “a gentleman had arieht to a vote upon any specific
woposition he might pleaso to submit.” Whether this was actually required by the rules is conjectural,
fit was, 1L offers an alternative explanation of why the previous question was killed., Yet Adams in his
own diary notes that the Senate permitted amendments on the White resolution. Moreover, his 4‘1)!,\'
recorded objection was that these motions constituted * debate’” and therefore should not have been allowed
when the Senate was in open sessfon.  See Annals, 8 Cong, 1, 303; Memoirsof John Quincy Adams, cp. cit.,
vol. I, p. 302; and Plumer Memorandum, op, ¢it,, p. 174,



26 THE PREVIOUS QUESTION

(I) December 24, 1804.7

On December 24, 1804, the Senate resumed consideration of a set
of rules proposed to govern the Senate during the Chase impeachment.
These rules had been recommended by a select committee whose
chairman was William Giles, a Virginia Republican who led the anti-
Chase forces in the Senate. Four days earlier, when the Senate was
involved in a discussion of these rules, Stephen Bradley, sn inde-
pendent Republican from Vermont, had moved an amendment to
one of the rules proposed by the Giles committee. Bradley, however,
was ill on the 24th and was not present in the chamber, John Quincy
Adams reports in his diary that he therefore moved that the whole
subject be postponed until Bradley could attend. This bid for post-
ponement of consideration was defeated. Adams relates that “Giles
then offered to postpone or put the previous question upon Mr.
Bradley’s amendment; but this the Vice-President declared to be not
in order,” ® Following Burr’s ruling, the Senate proceeded to vote
down the amendment and before the day was ended it agreed to adopt
all or most of the rules recommended by the Giles committee, in-
cluding the rule on which Bradley’s amendment had been moved.*

This case presents another instance in which the previous question
was attempted to suppress an undesired decision. Giles’ intention
was obviously to remove the amendment either through postponement
or through the previous question as a preliminary to voting to adopt
the rule. The practical effect of this would have been to kill the
amendment, even though technically neither postponement nor the
previous question would have permanently suppressed the amend-
ment,%

IV. Concrusion

We may conclude ihab the Haynes-Stidham-Russell position is the
correct one. The fact that a previous question mechanism existed
and was used in the early Senate furnishes no precedent for the im-
position of majority cloture in the Senate today. As we have shown
in part I, the previous question was not understood functionally as a
cloture mechanism, As we have shown in part II, it was not designed
to operate as a cloture mechanism. As we have shown in part ITI,
it was not in practice used as a cloture mechanism. Indeed, it is even
improbable that the Senate could have used the previous question for
cloture, given the obstacles which existed and the lack of any evidence
to show that these obstacles could in fact be overcome.

7 See Memoirs Of John Quincy Adams, op, cit,, vol, I, pp, 318-326; Annals, 8 Cong, 2, 80-92; Plumer
Memorandum og;. cit,, pp. 228-233; and Henry Adams, op, c#t., vol, 11, pp. 218-228,

® Memoirs Of John Quincy Adams, op, cil., vol, I, p. 324, The grounds of the ruling undoubtedly were
that subsidiary questions could not he moved on another subsidlary question, This ruling, made by Burr,
reaffirmed Jeflerson’s ruling of Feb, 5, 1800, See footnote 69 above, It isinteresting to note that Giles
just entered the Senate that session, Previous to his entrance into the Senate, he had for over a decade
been a leading Republican member of the House and the House, as late as 18(52, permitted the previous
question to he applied to subsidiary questions, Sce footnote 44 above, .

# That the rule on which Bradloy’s amendment had been moved, as well as all or most of the other rules
proposed by the Giles committec, were adopted on this occasion can be inferred by comparing Adams’
report of the discussion on Dec, 24 and 31, 1804, with the list of rules recorded in the Annals, See Memoirs
0f John Quincy Adams, op, cit,, vol, I, pp, 324-326 and Annals, 8 Cong, 2, 89-92,

1 This point i3 based on the fact that the Senate rules did not require resolutions which applied only to
the Benatezg; undergo three readings,  See Jefferson’s Manual, op, cit,, secs, XXI and XXII and Annale,
9 Cong, 1, 201,

'



